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1) The inportant issue which arises for consideration in the referred

matter is whether "a police officer is bound to register a First
Information Report (FIR) upon receiving any information relating to
comm ssion of a cognizable offence wunder Section 154 of the Code of
Crimnal Procedure, 1973 (in short "the Code’) or the police officer has
the power to conduct a "prelimnary inquiry" in order to test the veracity
of such information before registering the same?"

2) The present wit petition, under Article 32 of the Constitution, has



been filed by one Lalita Kumari (minor) through her father, wviz., Shri
Bhol a Kamat for the issuance of a wit of Habeas Corpus or direction(s) of
i ke nature against the respondents herein for the protection of his mnor
daught er who has been ki dnapped. The grievance in the said wit petition
is that on 11.05.2008, a witten report was subnitted by the petitioner
before the officer in-charge of the police station concerned who did not
take any action on the sane. Thereafter, when the Superintendent of Police
was moved, an FIR was registered. According to the petitioner, even
thereafter, steps were not taken either for apprehending the accused or for
the recovery of the minor girl child.

3) A two-Judge Bench of this Court in, Lalita Kumari vs. Governnent of
Utar Pradesh & Ors. (2008) 7 SCC 164, after noticing the disparity in
registration of FIRs by police officers on case to case basis across the
country, issued notice to the Union of India, the Chief Secretaries of al

t he St at es and Uni on Territories and Di rector General s of
Pol i ce/ Conmi ssioners of Police to the effect that if steps are not taken
for registration of FIRs i mediately and the copies thereof are not handed
over to the conplainants, they may nove the Magi strates concerned by filing
compl aint petitions for appropriate direction(s) to the police to register
the case imediately and for apprehending the accused persons, failing
whi ch, contenpt proceedings nust be initiated against such delinquent
police officers if no sufficient cause is shown.

4) Pursuant to the above directions, when the matter was heard by the
very sane Bench in Lalita Kumari vs. Governnment of Uttar Pradesh & Os.
(2008) 14 scCC 337, M. S.B. Upadhyay, learned senior counsel for the
petitioner, projected his claim that wupon receipt of information by a
police officer in-charge of a police station disclosing a cognizable
offence, it is inperative for himto register a case under Section 154 of
the Code and pl aced reliance upon two-Judge Bench decisions of this Court
in State of Haryana vs. Bhajan Lal 1992 Supp. (1) SCC 335, Ranmesh Kunari
vs. State (NCT of Delhi) (2006) 2 SCC 677 and Par kash Singh Badal vs. State
of Punjab (2007) 1 SCC 1. On the other hand, M. Shekhar Naphade, | earned
seni or counsel for the State of Maharashtra submitted that an officer in-
charge of a police station is not obliged under law, wupon receipt of
i nformati on discl osing conmi ssion of a cognizable offence, to register a
case rather the discretion lies with him in appropriate cases, to hold
sonme sort of prelimnary inquiry in relation to the veracity or otherw se
of the accusations nade in the report. In support of his subnission, he
pl aced reliance upon two-Judge Bench decisions of this Court in P.
Sirajuddin vs. State of Madras (1970) 1 SCC 595, Sevi vs. State of Tanil
Nadu 1981 Supp SCC 43, Shashikant vs. Central Bureau of Investigation
(2007) 1 sSCC 630, and Rajinder Singh Katoch vs. Chandigarh Adm. (2007) 10
SCC 69. In view of the conflicting decisions of this Court on the issue,
the said bench, vide order dated 16.09.2008, referred the same to a |larger
bench.

5) Ensui ng conpliance to the above direction, the matter pertaining to
Lalita Kunmari was heard by a Bench of three-Judges in Lalita Kumari vs.
Governnent of Uttar Pradesh & Ors. (2012) 4 SCC 1 wherein, this Court,
after hearing various counsel representing Union of India, States and Union
Territories and also after adverting to all the conflicting decisions
extensively, referred the matter to a Constitution Bench while concluding
as under: -

"97. We have carefully analysed various judgments delivered by this
Court in the | ast several decades. W clearly discern divergent judicial
opi nions of this Court on the main issue: whether under Section 154 CrPC
a police officer is bound to register an FIR when a cogni zable offence is
made out or he (police officer) has an option, discretion or latitude of
conducting some kind of prelimnary inquiry before registering the FIR

98. The | earned counsel appearing for the Union of India and different



St ates have expressed totally divergent views even before this Court.
This Court also carved out a special category in the case of nedica
doctors in the aforenmenti oned cases of Santosh Kumar and Suresh Cupta
where prelimnary inquiry had been postul ated before registering an FIR
Sone counsel also subnmitted that the CBI Manual al so envisages sonme Kkind
of prelinmnary inquiry before registering the FIR

99. The issue which has arisen for consideration in these cases is of
great public inportance. In view of the divergent opinions in a large
nunber of cases decided by this Court, it has becone extrenely inportant
to have a clear enunciation of |law and adjudi cation by a |arger Bench of
this Court for the benefit of all concerned-the courts, the investigating
agenci es and the citizens.

100. Consequently, we request the Hon'ble the Chief Justice to refer
these matters to a Constitution Bench of at least five Judges of this
Court for an authoritative judgnent."

6) Therefore, the only question before this Constitution Bench relates
to the interpretation of Section 154 of the Code and incidentally to
consi der Sections 156 and 157 al so.

7) Heard M. S.B. Upadhyay, |earned senior counsel for the petitioner
M. K V. Vishwanat han, |earned Additional Solicitor General for the Union
of India, M. Sidharth Luthra, |earned Additional Solicitor General for the
State of Chhattisgarh, M. Shekhar Naphade, M. R K Dash, Ms. Vibha Datta
Makhija, |earned senior counsel for the State of Maharashtra, U P. and MP.
respectively, M. G Sivabal amurugan, |earned counsel for the accused, Dr.
Ashok Dham ja, |earned counsel for the CBI, M. Kalyan Bandopodhya, | earned
seni or counsel for the State of West Bengal, Dr. Manish Singhvi, |earned
AAG for the State of Rajasthan and M. Sudarshan Singh Rawat.

8) In order to answer the main issue posed before this Bench, it is
useful to refer the followi ng Sections of the Code: -

"154. Information in cognizable cases.- (1) Every information relating
to the conmission of a cognizable offence, if given orally to an
officer in charge of a police station, shall be reduced to witing by
hi mor under his direction, and be read over to the informant; and
every such information, whether given in witing or reduced to witing
as aforesaid, shall be signed by the person giving it, and the
subst ance thereof shall be entered in a book to be kept by such
officer in such formas the State Government nmay prescribe in this
behal f.

(2) A copy of the infornmation as recorded under sub- section (1) shal
be given forthwith, free of cost, to the infornmant.

(3) Any person aggrieved by a refusal on the part of an officer in
charge of a police station to record the information referred to in
subsection (1) may send the substance of such information, in witing

and by post, to the Superintendent of Police concerned who, if
satisfied that such information discloses the conmission of a
cogni zabl e offence, shall either investigate the case hinself or

direct an investigation to be nade by any police officer subordinate
to him in the manner provided by this Code, and such officer shal
have all the powers of an officer in charge of the police station in
relation to that offence.

156. Police officer’s power to investigate cognizable case. (1) Any



officer in charge of a police station may, wthout the order of a
Magi strate, investigate any cognizable case which a Court having

jurisdiction over the local area within the limts of such station
woul d have power to inquire into or try wunder the provisions of
Chapter XII1.

(2) No proceeding of a police officer in any such case shall at any

stage be called in question on the ground that the case was one which
such of ficer was not enpowered under this section to investigate.

(3) Any Magistrate enpowered under section 190 may order such an
i nvestigation as above- nentioned.

157. Procedure for investigation: (1) If, frominformation received or
ot herwi se, an officer in charge of a police station has reason to
suspect the conmission of an offence which he is enmpowered under
Section 156 to investigate, he shall forthwith send a report of the
same to a Magistrate enpowered to take cogni zance of such offence upon
a police report and shall proceed in person, or shall depute one of
his subordinate officers not being below such rank as the State
Governnment nay, by general or special order, prescribe in this behalf,
to proceed, to the spot, to investigate the facts and circunstances of
the case, and, if necessary, to take neasures for the discovery and
arrest of the offender:

Provi ded t hat -

(a) when information as to the conm ssion of any such offence is given
agai nst any person by nane and the case is not of a serious nature,
the officer in charge of a police station need not proceed in person
or depute a subordinate officer to nake an investigation on the spot;

(b) if it appears to the officer in charge of a police station that
there is no sufficient ground for entering on an investigation, he
shal | not investigate the case

Provided further that in relation to an offence of rape, the recording
of statenment of the victimshall be conducted at the residence of the
victimor in the place of her choice and as far as practicable by a
worran police officer in the presence of her parents or guardian or
near relatives or social worker of the locality.

(2) In each of the cases nentioned in clauses (a) and (b) of the
proviso to sub- section (1), the officer in charge of the police
station shall state in his report his reasons for not fully conplying
with the requirements of that sub-section, and, in the case nentioned

in clause (b) of the said proviso, the officer shall also forthwith
notify to the informant, if any, in such nmanner as may be prescribed
by the State Governnent, the fact that he wll not investigate the

case or cause it to be investigated."

Cont enti ons:

9) At the forenpst, M. S.B. Upadhyay, |earned senior counsel, while
expl aining the conditions nentioned in Section 154 submitted that Section
154(1) is mandatory as the use of the word ’'shall’ is indicative of the
statutory intent of the legislature. He also contended that there is no
discretion left to the police officer except to register an FIR In
support of the above proposition, he relied on the follow ng decisions,



viz., B. Premanand and Ors. vs. Mhan Koi kal and Others (2011) 4 SCC 266
Ms Hralal Rattanlal Etc. Etc. vs. State of U P. and Anr. Etc. Etc. (1973)
1 SCC 216 and Govi ndl al Chhaganl al Patel vs. Agricultural Produce Market
Conmittee, Godhra and Ors. (1975) 2 SCC 482

10) M. Upadhyay, by further drawi ng our attention to the |[|anguage used
in Section 154(1) of the Code, contended that it merely ment i ons
“information’ wthout prefixing the words 'reasonable’ or ’'credible. In
order to substantiate this claim he relied on the follow ng decisions,
viz., Bhajan Lal (supra), Ganesh Bhavan Patel and Another vs. State of
Maharashtra (1978) 4 SCC 371, Al eque Padansee and Ot hers vs. Union of India
and Ot hers (2007) 6 SCC 171, Ramesh Kumari (supra), Ram Lal Narang vs.
State (Del hi Adm nistration) (1979) 2 SCC 322 and Lallan Chaudhary and
O hers vs. State of Bihar and Anot her (2006) 12 SCC 229. Besides, he also
brought to light various adverse inpacts of allowing police officers to
hold prelinmnary inquiry before registering an FIR

11) M. K. V. Viswanat han, |earned Additional Solicitor General appearing
on behalf of Union of India submtted that in all the cases where
information is received under Section 154 of the Code, it is nandatory for
the police to forthwith enter the sane into the register namintained for the
said purpose, if the sanme relates to comm ssion of a cognizable offence.
According to learned ASG the police authorities have no discretion or
authority, whatsoever, to ascertain the veracity of such information before
deciding to register it. He also pointed out that a police officer, who
proceeds to the spot under Sections 156 and 157 of the Code, on the basis
of either a cryptic information or source information, or a runour etc.

has to immedi ately, on gathering information relating to the conmission of
a cogni zabl e of fence, send a report (rugqa) to the police station so that
the sane can be registered as FIR He also highlighted the scheme of the
Code relating to the registration of FIR arrest, various protections

provided to the accused and the power of police to close investigation. In
support of his claim he relied on various decisions of this Court viz.
Bhaj an Lal (supra), Ranmesh Kumari (supra) and Al eque Padansee (supra). He

al so deliberated upon the distinguishable judgnments in conflict wth the
mandat ory proposition, viz., State of Uttar Pradesh vs. Bhagwant Kishore
Joshi (1964) 3 SCR 71, P. Sirajuddin (supra), Sevi (supra), Shashikant
(supra), Rajinder Singh Katoch (supra), Jacob Mathew vs. State of Punjab &
Anr. (2005) 6 SCC 1. He concluded his argunents by saying that iif any
i nformati on di sclosing a cogni zable offence is led before an officer in-
charge of a police station satisfying the requirements of Section 154(1) of
the Code, the said police officer has no other option except to enter the
substance thereof in the prescribed form that is to say, to register a
case on the basis of such information. Further, he enphasized upon various
saf eguards provi ded under the Code against filing a fal se case.

12) Dr. Ashok Dhanija, |earned counsel for the CBlI, submitted that the
use of the word "shall" under Section 154(1) of the Code clearly mandates
that if the information given to a police officer relates to the conm ssion
of a cogni zable offence, then it is mnmandatory for him to register the

of fence. According to | earned counsel, in such circunstances, there is no
option or discretion given to the police. He further contended that the
word "shall" clearly inplies a mandate and is wunm stakably indicative of

the statutory intent. What is necessary, according to him is only that
the information given to the police nust disclose comission of a
cogni zabl e offence. He also contended that Section 154 of the Code uses
the word "information" sinpliciter and does not use the qualified words
such as "credible information" or "reasonable conplaint”. Thus, the
intention of the Parlianent 1is wunequivocally clear from the |anguage
enpl oyed that a nmere information relating to commission of a cognizable
offence is sufficient to register an FIR He also relied on Bhajan La

(supra), Ranesh Kumari (supra), Al eque Padansee (supra), Lallan Chaudhary
(supra), Superintendent of Police, CBlI vs. Tapan Kumar Singh (2003) 6 SCC
175, Ms Hiralal Rattanlal (supra), B. Premanand (supra), Khub Chand vs.
State of Rajasthan AIR 1967 SC 1074, P. Sirajuddin (supra), Rajinder Singh
Kat och (supra), Bhagwant Kishore Joshi (supra), State of Wst Bengal vs



Conmittee for Protection of Denocratic Rights, Wst Bengal (2010) 3 SCC
571. He also pointed out various safeguards provided in the Code against
filing a false case. 1In the end, he concluded by reiterating that the
registration of FIR is nandatory under Section 154 of +the Code, if the
i nformati on di scl oses conmi ssi on of a cogni zabl e offence and no prelininary
inquiry is permissible in such a situation. Further, he also clarified
that the prelimnary inquiry conducted by the CBI, under certain
situations, as provided under the CBI Crinme Manual, stands on a different
footing due to the special provisions relating to the CBlI contained in the
Del hi Special Police Establishnment Act, 1946, which is saved under Sections
4(2) and 5 of the Code.

13) M. Kal yan Bandopadhyay, |earned senior counsel appearing on behalf
of the State of Wst Bengal, submitted that whenever any information
relating to comm ssion of a cognizable offence is received, it is the duty
of the officer in-charge of a police station to record the sane and a copy
of such information, shall be given forthwith, free of <cost, to the
i nformant under Section 154(2) of the Code. According to him a police
of ficer has no other alternative but to record the information in relation
to a cogni zable offence in the first instance. He also highlighted various
subsequent steps to be followed by the police officer pursuant to the
registration of an FIR Wth regard to the scope of Section 154 of the
Code, he relied on H N Ri shbud and I nder Singh vs. State of Delhi AIR 1955
SC 196, Bhajan Lal (supra), S.N Sharma vs. Bipen Kumar Tiwari (1970) 1 SCC
653, Union of India vs. Prakash P. Hinduja (2003) 6 SCC 195, Sheikh Hasib
alias Tabarak vs. State of Bihar (1972) 4 SCC 773, Shashikant (supra),
Ashok Kumar Todi vs. Kishwar Jahan and Ohers (2011) 3 SCC 758, Padma
Sundara Rao (Dead) and Others vs. State of T.N. and GOhers (2002) 3 SCC
533, P. Sirajuddin (supra), Rajinder Singh Katoch (supra), Bhagwant Kishore
Joshi (supra) and Mannal al Khatic vs. The State AIR 1967 Cal 478.

14) Dr. Mani sh Singhvi, |learned Additional Advocate General for the State
of Rajasthan, subnitted that Section 154(1) of the Code nandates conpul sory
registration of FIR He also highlighted various safeguards inbuilt in the
Code for lodging of false FIRs. He also pointed out that the only
exception relates to cases arising under the Prevention of Corruption Act
as, in those cases, sanction is necessary before taking cognizance by the
Magi strates and the public servants are accorded sone kind of protection so
t hat vexatious cases cannot be filed to harass them

15) M. G Sivabal anurugan, |earned counsel for the appellant in Crinina

Appeal No. 1410 of 2011, after tracing the wearlier history, viz., the
rel evant provisions in the Code of Crimnal Procedure of 1861, 1872, 1882
and 1898 stressed as to why the conpulsory registration of FIR is
mandatory. He al so highlighted the recormendati ons of the Report of the
41st Law Conmission and insertion of Section 13 of the Cimnal Law
(Anmendrent) Act, 2013 with effect from 03.02.2013.

16) M. R K Dash, |learned senior counsel appearing for the State of
Uttar Pradesh, though initially comrenced his argunments by asserting that
in order to check unnecessary harassnent to innocent persons at the behest
of unscrupul ous conplainants, it is desirable that a prelimnary inquiry
into the allegations should precede with the registration of FIR but
subsequently after considering the salient features of the Code, various
provisions |like Sections 2(4) (h), 156(1), 202(1), 164, various provisions
fromthe U P. Police Regulations, |earned senior counsel contended that in
no case recording of FIR should be deferred till verification of its truth
or otherwise in case of information relating to a cognizable offence. In
addition to the same, he also relied on various pronouncenents of this
Court, such as, Mohindro vs. State of Punjab (2001) 9 SCC 581, Ranesh
Kumari (supra), Bhajan Lal (supra), Parkash Singh Badal (supra), Minna La
vs. State of H machal Pradesh 1992 Crl. L.J. 1558, Gridhari Lal Kanak vs.
State and others 2002 Crl. L.J. 2113 and Katteri Mideen Kutty Haji vs.
State of Kerala 2002 (2) Crimes 143. Finally, he concluded that when the
statutory provisions, as envisaged in Chapter XII of the Code, are clear



and unanbi guous, it would not be legally pernmissible to allow the police to
make a prelimnary inquiry into the allegations before registering an FIR
under Section 154 of the Code.

17) M. Sidharth Luthra, |earned Additional Solicitor General appearing
for the State of Chhattisgarh, conmenced his argunents by enphasizing the
scope of reference before the Constitution Bench. Subsequent |y, he
el aborated on various judgnments which held that an investigating officer

on receiving information of conmission of a cognizable offence under
Section 154 of the Code, has power to conduct prelimnary inquiry before
registration of FIR viz., Bhagwant Kishore Joshi (supra), P. Sirajuddin
(supra), Sevi (supra) and Rajinder Singh Katoch (supra). Concurrently, he
al so brought to our notice the following decisions, viz., Bhajan La

(supra), Ramesh Kumari (supra), Parkash Singh Badal (supra), and Al eque
Padansee (supra), which held that a police officer is duty bound to
register an FIR, upon receipt of information disclosing comission of a
cogni zabl e offence and the power of prelimnary inquiry does not exist
under the mandate of Section 154. Learned ASG has put forth a conparative
anal ysis of Section 154 of the Code of Criminal Procedure of 1898 and of
1973. He also highlighted that every activity which occurs in a police
station [Section 2(s)] is entered in a diary nmmintained at the police
station which may be called as the General Diary, Station Diary or Daily
Diary. He underlined the relevance of General Diary by referring to

various judicial decisions such as Tapan Kumar Singh (supra), Re:
Subbaratnam & Ors. AIR 1949 WMadras 663. He further pointed out that,
presently, throughout the <country, in matrinonial, comercial, nedica

negligence and corruption related offences, there exist provisions for
conducting an inquiry or prelinmnary inquiry by the police, wthout/before
regi stering an FIR under Section 154 of the Code. He also brought to our
notice various police rules prevailing in the States of Punjab, Rajasthan

U. P., Madhya Pradesh, Kol kata, Bonbay, etc., for conducting an inquiry
before registering an FIR Besides, he also attenpted to draw an inference
fromthe Crine Manual of the CBI to highlight that a prelimnary inquiry
before registering a case is permissible and legitimate in the eyes of | aw.

Adverting to the above contentions, he concluded by pl eadi ng t hat
prelimnary inquiry before registration of an FIR should be hel d
perm ssible. Further, he enphasized that the power to carry out an inquiry
or prelimnary inquiry by the police, which precedes the registration of
FIRwW Il elimnate the msuse of the process, as the registration of FIR
serves as an inpedi nent against a person for various inportant activities
like applying for a job or a passport, etc. Learned ASG further requested
this Court to frane guidelines for certain category of cases in which
prelimnary inquiry should be nade

18) M . Shekhar Naphade, |earned senior counsel appearing on behalf of
the State of Mharashtra, submitted that ordinarily the Station House
Oficer (SHO should record an FIR upon receiving a conplaint disclosing
the ingredients of a cognizable offence, but in certain situations, in case
of doubt about the correctness or credibility of the information, he should
have the discretion of holding a prelimnary inquiry and thereafter, if he
is satisfied that there is a prinma facie case for investigation, register
the FIR A mandatory duty of registering FIR should not be cast wupon him
According to him this interpretation would harnonize two extrene
positions, viz., the proposition that the monent the conplaint disclosing
i ngredients of a cognizable offence is |odged, the police officer nust
register an FIR without any scrutiny whatsoever is an extreme proposition
and is contrary to the mandate of Article 21 of the Constitution of India,
simlarly, the other extrene point of viewis that the police officer nust

i nvestigate the case substantially before registering an FIR Accordingly,
he pointed out that both nust be rejected and a middle path nmust be chosen
He al so submitted the following judgnents, viz., Bhajan Lal (supra),

Ranmesh Kunari (supra), Parkash Singh Badal (supra), and Al eque Padansee
(supra) wherein it has been held that if a conplaint alleging comission of
a cogni zabl e offence is received in the police station, then the SHO has no
other option but to register an FIR under Section 154 of the Code.
According to | earned senior counsel, these verdicts require reconsideration
as they have interpreted Section 154 de hors the other provisions of the



Code and have failed to consider the inpact of Article 21 on Section 154 of
t he Code.

19) Al ongsi de, he pointed out the following decisions, viz., Rajinder
Si ngh Katoch (supra), P. Sirajuddin (supra), Bhagwant Kishore Joshi (supra)
and Sevi (supra), which hold that before registering an FIR under Section
154 of the Code, it is open to the police officer to hold a prelimnary
inquiry to ascertain whether there is a prima facie case of conm ssion of a
cogni zabl e offence or not. According to |learned senior counsel, Section
154 of the Code forms part of a chain of statutory provisions relating to
i nvestigation and, therefore, the scheme of provisions of Sections 41, 157

167, 169, etc., nust have a bearing on the interpretation of Section 154.
In addition, he enphasized that giving a literal interpretation would
reduce the registration of FIR to a mnmechanical act. Parallelly, he
underscored the inpact of Article 21 on Section 154 of the Code by
referring to Maneka Gandhi vs. Union of India (1978) 1 SCC 248, wherein
this Court has applied Article 21 to several provisions relating to
crimnal |aw This Court has also stated that the expression "law'
contained in Article 21 necessarily postulates |law which is reasonable and
not nerely statutory provisions irrespective of its reasonableness or
otherw se. Learned senior counsel pleaded that in the light of Article 21,
provi sions of Section 154 of the Code nust be read down to nean that before
registering an FIR, the police officer nust be satisfied that there is a
prima facie case for investigation. He also enphasized that Section 154
contains inmplied power of the police officer to hold prelimnary inquiry if
he bona fide possess serious doubts about the credibility of t he
information given to him By pointing out Crimnal Law (Arendnent) Act,
2013, particularly, Section 166A, M. Naphade contended that as far as
ot her cogni zabl e of fences (apart fromthose nentioned in Section 166A) are
concerned, police has a discretion to hold prelinminary inquiry if there is
some doubt about the correctness of the information

20) In case of allegations relating to nedical negligence on the part of
the doctors, it is pointed out by drawing our attention to sone of the
decisions of this Court viz., Tapan Kumar Singh (supra), Jacob Mathew
(supra) etc., that no nmedical professional should be prosecuted nerely on
the basis of the allegations in the conplaint. By pointing out various
deci sions, M. Naphade enphasized that in appropriate cases, it would be

proper for a police officer, on receipt of a conplaint of a cognizable
offence, to satisfy hinself that at least prima facie allegations levelled
agai nst the accused in the conplaint are credible. He also contended that
no single provision of a statute can be read and interpreted in isolation

but the statute nust be read as a whole. Accordingly, he prayed that the
provi sions of Sections 41, 57, 156, 157, 159, 167, 190, 200 and 202 of the
Code nust be read together. He also pointed out that Section 154(3) of the
Code enabl es any conpl ai nant whose conplaint is not registered as an FIR by
the officer in-charge of the police station to approach the higher police
of ficer for the purpose of getting his conplaint registered as an FIR and
in such a case, the higher police officer has all the powers of recording
an FIR and directing investigation into the matter. In addition to the
renedy available to an aggrieved person of approaching higher police
officer, he can also nove the concerned Magistrate by naking a conplaint
under Section 190 thereof. He further enphasized that the fact that the
| egi sl ature has provi ded adequate renedi es against refusal to register FIR
and to hold investigation in cognizable offences, is indicative of
legislative intent that the police officer is not bound to record FIR
merely because the ingredients of a cognizable offence are disclosed in the
complaint, if he has doubts about the veracity of the conplaint. He also
poi nted out that the word "shall" used in the statute does not always mean
absence of any discretion in the matter. For the said proposition, he also
highlighted that this Court has preferred t he rule of pur posi ve
interpretation to the rule of literal interpretation for which he relied on
Chai rman Board of Mning Examination and Chief Inspector of Mnes and
Anot her vs. Ranjee (1977) 2 SCC 256, Lalit Mohan Pandey vs. Pooran Singh
(2004) 6 SCC 626, Prativa Bose vs. Kumar Rupendra Deb Rai kat (1964) 4 SCR
69. He further pointed out that it is inpossible to put the provisions of
Section 154 of the Code in a straightjacket formula. He also prayed for



fram ng of sone guidelines as regards registration or non-registration of
FIR Finally, he pointed out that the requirenment of Article 21 is that
the procedure should be fair and just. According to him if the police
of ficer has doubts in the matter, it is inperative that he should have the
di scretion of holding a prelinmnary inquiry in the natter. If he is
debarred from hol ding such a prelimnary inquiry, the procedure would then
suffer from the vice of arbitrariness and unreasonableness. Thus, he
concl uded his argunments by pleading that Section 154 of the Code nust be
interpreted in the light of Article 21.

21) Ms. Vibha Datta Makhija, |learned senior counsel appearing for the
State of Madhya Pradesh subrmitted that a plain reading of Section 154 and
other provisions of the Code shows that it may not be mandatory but is
absolutely obligatory on the part of the police officer to register an FIR
prior to taking any steps or conducting investigation into a cognizable
of f ence. She further pointed out that after recei ving t he first
i nformati on of an offence and prior to the registration of the said report
(whether oral or witten) in the First Information Book nmaintained at the
police station wunder various State Covernnent regulations, only some
prelimnary inquiry or investigative steps are permssible wunder the
statutory franmework of the Code to the extent as is justifiable and is
within the wi ndow of statutory discretion granted strictly for the purpose
of ascertaining whether there has been a conmi ssion or not of a cognizable
of fence. Hence, an investigation, culmnating into a Final Report under
Section 173 of the Code, cannot be called into question and be quashed due
to the reason that a part of the inquiry, investigation or steps taken
during investigation are conducted after receiving the first information
but prior to registering the same wunless it is found that the said
investigation is unfair, illegal, nmala fide and has resulted in grave
prejudice to the right of the accused to fair investigation. In support of
the above contentions, she traced the earlier provisions of the Code and
current statutory framework, viz., Crimnal Law (Arendnment) Act, 2013 with
reference to various decisions of this Court. She concluded that Section
154 of the Code | eaves no area of doubt that where a cognizable offence is
di scl osed, there is no discretion on the part of the police to record or
not to record the said information, however, it nmay differ from case to
case.

22) The i ssues before the Constitution Bench of this Court arise out of
two main conflicting areas of concern, viz.

(1) Whet her the i medi ate non-registration of FIR leads to scope for
mani pul ation by the police which affects t he right of t he
victimconpl ainant to have a conplaint inmediately investigated upon
al | egati ons being nade; and

(ii) \Whether in cases where the conplaint/information does not clearly
di scl ose the commission of a cognizable offence but the FIR is
compul sorily registered then does it infringe the rights of an
accused.

Di scussi on

23) The FIR is a pertinent docunent in the crimnal |aw procedure of our
country and its main object fromthe point of viewof the informant is to
set the crimnal law in motion and from the point of view of the
investigating authorities is to obtain information about the alleged
crimnal activity so as to be able to take suitable steps to trace and to
bring to book the guilty.

24) Hi storical experience has thrown up cases fromboth the sides where
the grievance of the victiminformant of non-registration of valid FIRs as



well as that of the accused of being unnecessarily har assed and
i nvestigated upon fal se charges have been found to be correct.

25) An exanple of the first category of <cases is found in State of
Mahar ashtra vs. Sarangdharsi ngh Shivdassi ngh Chavan & Anr. (2011) 1 SCC 577
wherein a wit petition was filed challenging the order of the Collector
in the District of Bul dhana directing not to register any crinme against M.
Gokul chand Sananda, wi thout obtaining clearance from the District Anti-

Money Lending Conmittee and the District Governnment Pl eader. From the
record, it was reveal ed that out of 74 cases, only in seven cases, charge
sheets were filed alleging illegal noneylending. This Court found that
upon instructions given by the Chief Mnister to the District Collector

there was no registration of FIR of the poor farners. In t hese
circunstances, this Court held the said instructions to be ultra vires and
quashed the sane. It is argued that cases |ike above exhibit the nandatory
character of Section 154, and if it is held otherwise, it shall lead to

grave injustice.

26) In Al eque Padansee (supra), while dealing with the issue whether it
is within the powers of courts to issue a wit directing the police to
register a First Information Report in a case where it was alleged that the
accused had nade speeches likely to disturb comunal harnony, this Court
held that "the police officials ought to register the FIR whenever facts
brought to their notice show that a cogni zabl e of fence has been nade out.
In case the police officials fail to do so, the nodalities to be adopted
are as set out in Section 190 read with Section 200 of the Code." As such

the Code itself provides several checks for refusal on the part of the
police authorities under Section 154 of the Code.

27) However, on the other hand, there are a nunber of cases which exhibit
that there are instances where the power of the police to register an FIR
and initiate an investigation thereto are misused where a cognizable
of fence is not made out fromthe contents of the conplaint. A significant
case in this context is the case of Preeti Qupta vs. State of Jharkhand
(2010) 7 SCC 667 wherein this Court has expressed its anxiety over nisuse
of Section 498-A of the Indian Penal Code, 1860 (in short ’'the IPC) wth
respect to which a large nunber of frivolous reports were | odged. Thi s
Court expressed its desire that t he | egi slature nmust t ake into
consideration the informed public opinion and the pragnatic realities to
make necessary changes in | aw

28) The abovesaid judgnment resulted in the 243rd Report of the Law
Conmi ssion of India subnmtted on 30th August, 2012. The Law Conmission, in
its Report, concluded that though the offence under Section 498-A could be
made conpoundabl e, however, the extent of misuse was not established by
enpirical data, and, thus, could not be a ground to denude the provision of
its efficacy. The Law Commission also observed that the law on the
question whether the registration of FIR could be postponed for a
reasonable tinme is in a state of uncertainty and can be crystallized only
upon this Court putting at rest the present controversy.

29) In order to arrive at a conclusion in the |ight of divergent views on
the point and al so to answer the above contentions, it is pertinent to have
a look at the historical background of the Section and corresponding
provisions that existed in the previous enactnments of the Code of Crinina
Procedure.

Code of Crimnal Procedure, 1861

"139. Every conplaint or information preferred to an officer in charge
of a police station, shall be reduced into witing and the substance
thereof shall be entered in a diary to be kept by such officer, in



such formas shall be prescribed by the |ocal governnent.”

Code of Crimnal Procedure, 1872

"112. Every conplaint preferred to an officer in charge of a police
station, shall be reduced into witing, and shall be signed, sealed or
mar ked by the person making it; and the substance thereof shall be
entered in a book to be kept by such officer in the formprescribed by
the | ocal governnent."

Code of Crimnal Procedure, 1882

"154. Every information relating to the conmission of a cognizable
offence if given orally to an officer in charge of a police station

shall be reduced to witing by him or under his direction, and be
read over to the informant; and every such information, whether given
in witing or reduced to witing as aforesaid, shall be signed by the
person giving it, and the substance thereof shall be entered in a book
to be kept by such form as the governnent nmy prescribe in this
behal f."

Code of Crimnal Procedure, 1898

"154. Every information relating to the conmission of a cognizable
offence if given orally to an officer in charge of a police station
shall be reduced to witing by himor under his direction, and be read
over to the informant; and every such information, whether given in
witing or reduced to witing as aforesaid, shall be signed by the
person giving it, and the substance thereof shall be entered in a book
to be kept by such officer in such form as the Governnent nay
prescribe in this behal f."

Code of Crimnal Procedure, 1973

"154. Information in cognizable cases: 1) Every information relating
to the conmission of a cognizable offence, it given orally to an
officer in charge of a police station, shall be reduced to witing by
himor under his direction, and be read over to the informant; and
every such information, whether given in witing or reduced to witing
as aforesaid, shall be signed by the person giving it, and the
subst ance thereof shall be entered in a book to be kept by such
officer in such formas the State Government nmay prescribe in this
behal f.

[Provided that if the information is given by the wonman agai nst whom
an of fence under Sections 326A, 326B, 354, 354A, 354B, 354C, 354D
376, 376A, 376B, 376C, 376D, 376E or Section 509 of the Indian Pena
Code is alleged to have been comitted or attenpted, then such
i nformati on shall be recorded by a woman police officer or any wonan
of ficer:-

Provi ded further that:-

(a) in the event that the person against whom an offence under



Sections 354, 354A, 354B, 354C, 354D, 376, 376A, 376B, 376C, 376D
376E or Section 509 of the Indian Penal code is alleged to have been
committed or attenpted is tenporarily or permanently nentally or

physically disabled then such information shall be recorded by a
police officer, at the residence of the person seeking to report such
of fence or at a convenient place of such person’s choice, in the

presence of an interpreter or a special educator, as the case nay be;

(b) the recording of such information shall be videographed;

(c) the police officer shall get the statement of the person
recorded by a Judicial Mgistrate under clause (a) of sub-Section (5A)
of Section 164 as soon as possible.]

(I'nserted by Section 13 of 'The Crimnal Law (Amendnment) Act, 2013
w.e.f. 03.02.2013)

(2) A copy of the information as recorded under sub- section (1) shal
be given forthwith, free of cost, to the infornmant.

(3) Any person aggrieved by a refusal on the part of an officer in
charge of a police station to record the information referred to in
subsection (1) may send the substance of such information, in witing

and by post, to the Superintendent of Police concerned who, if
satisfied that such information discloses the conmission of a
cogni zabl e offence, shall either investigate the case hinself or

direct an investigation to be nade by any police officer subordinate
to him in the manner provided by this Code, and such officer shal
have all the powers of an officer in charge of the police station in
relation to that offence.

A perusal of the above said provisions manifests the |I|egislative
intent in both old codes and the new code for conmpulsory registration of
FIRin a case of cognizable offence wthout conducting any Prelimnary
I nquiry.

30) The precursor to the present Code of 1973 is the Code of 1898 wherein
substantial changes were made in the powers and procedure of the police to
investigate. The starting point of the powers of police was changed from
the power of the officer in-charge of a police station to investigate into
a cogni zabl e of fence without the order of a Magistrate, to the reduction of
the first information regarding conmi ssion of a cogni zabl e of fence, whether
received orally or in witing, into witing and into the book separately
prescribed by the Provincial governnent for recordi ng such first
i nformation.

31) As such, a significant change that took place by way of the 1898 Code

was with respect to the placement of Section 154, i.e., the provision
i mposing requirenent of recording t he first i nformation regardi ng
conmi ssion of a cogni zable offence in the special book prior to Section
156, i.e., the provision enpowering the police officer to investigate a

cogni zabl e offence. As such, the objective of such placenent of provisions
was clear which was to ensure that the recording of the first information
shoul d be the starting point of any investigation by the police. In the
i nterest of expediency of investigation since there was no safeguard of
obt ai ning perm ssion fromthe Magistrate to conmence an investigation, the
sai d procedure of recording first information in their books along with the
signature/seal of the informant, would act as an "extrenely valuable
saf equard" against the excessive, nmala fide and illegal exercise of
i nvestigative powers by the police.



32) Provi sions contained in Chapter Xl| of the Code deal with information
to the police and their powers to investigate. The said Chapter sets out
the procedure to be followed during investigation. The objective to be
achi eved by the procedure prescribed in the said Chapter is to set the
crimnal law in notion and to provide for all procedural safeguards so as
to ensure that the investigation is fair and is not mala fide and there is
no scope of tanmpering with the evidence collected during the investigation

33) In addition, M. Shekhar Naphade, |earned senior counsel contended
that insertion of Section 166A in |IPC indicates that registration of FIR is
not conpul sory for all offences other than what is specified in the said
Section. By Crimnal Law (Amendnent) Act 2013, Section 166A was inserted in
I ndi an Penal Code which reads as under: -

"Section 166A-VWoever, being a public servant. -

(a) knowi ngly disobeys any direction of the law which prohibits him
fromrequiring the attendance at any place of any person for the
purpose of investigation into an offence or any other matter, or

(b) knowi ngly disobeys, to the prejudice of any person, any other
direction of the law regul ating the manner in which he shall conduct
such investigation, or

(c) fails to record any information given to himunder sub-section (1)
of Section 154 of the Code of Crimnal Procedure, 1973, in relation to
cogni zable offence punishable under Section 326A, Section 326B

Section 354, Section 354B, Section 370, Section 370A, Section 376

Section 376A, Section 376B, Section 376C, Section 376D, Section 376E

Section 509 shall be punished with rigorous inprisonment for a term
whi ch shall not be less than six months but which may extend to two
years and shall also be liable to fine."

Section 166A(c) lays down that if a public servant (Police Oficer) fails
to record any information given to himunder Section 154(1) of the Code in
relation to cogni zabl e of fences puni shabl e under Sections 326A, 326B, 354,
354B, 370, 370A, 376, 376A 376B, 376C, 376D, 376E or Section 509, he shal
be punished with rigorous inprisonment for a termwhich shall not be Iless
than six nmonths but may extend to two years and shall also be liable to
fine. Thus, it is the stand of |earned counsel that this provision clearly
indicates that registration of FIRis inperative and police officer has no
discretion in the matter in respect of offences specified in the said
section. Therefore, according to him the legislature accepts that as far
as ot her cognizabl e of fences are concerned, police has discretion to hold a
prelimnary inquiry if +there is doubt about the correctness of the
i nformation.

34) Al t hough, the argument is as persuasive as it appears, yet, we doubt
whet her such a presunption can be drawn in contravention to the unanbi guous
words enpl oyed in the said provision. Hence, insertion of Section 166A in
the IPC vide Crimnal Law (Anendnent) Act 2013, nust be read in consonance
with the provision and not contrary to it. The insertion of Section 166A
was in the light of recent wunfortunate occurrence of offences against
worren. The intention of the legislature in putting forth this anendnent
was to tighten the already existing provisions to provide enhanced
safeguards to wonmen. Therefore, the |legislature, after noticing t he



i ncreasing crimes agai nst wonen in our country, thought it appropriate to
expressly punish the police officers for their failure to register FIRs in
these cases. No other neaning than this can be assigned to for the
insertion of the same.

35) Wth this background, et us discuss the submissions in the Iight of
various decisions both in favour and against the referred issue.

Interpretation of Section 154:

36) It may be nentioned in this connection that the first and forenost
principle of interpretation of a statute in every system of interpretation
is the literal rule of interpretation. All that we have to see at the very
outset is what does the provision say? As a result, the |anguage enployed
in Section 154 is the determinative factor of the legislative intent. A
pl ain reading of Section 154(1) of the Code provides that any information
relating to the conmm ssion of a cognizable offence if given orally to an
of ficer-in-charge of a police station shall be reduced into witing by him
or under his direction. There is no anbiguity in the |anguage of Section
154(1) of the Code.

37) At this juncture, it 1is apposite to refer to the foll owi ng
observations of this Court in Ms Hralal Rattanlal (supra) which are as
under:

"22...1n construing a statutory provision, the first and the
forempst rule of construction is the literary construction. Al that
we have to see at the very outset is what does that provision say? |If
the provision is wunanbiguous and if from that provision, t he
legislative intent is clear, we need not call into aid the other rules
of construction of statutes. The other rules of construction of
statutes are called into aid only when the legislative intention is
not clear...”

The above decision was followed by this Court in B. Premanand (supra) and
after referring the abovesai d observations in the case of Hralal Rattanlal
(supra), this Court observed as under

"9. It may be nentioned in this connection that the first and
forenpst principle of interpretation of a statute in every system of
interpretation is the literal rule of interpretation. The other rules
of interpretation e.g. the mschief rule, purposive interpretation
etc. can only be resorted to when the plain words of a statute are
anbi guous or lead to no intelligible results or if read literally
would nullify the very object of the statute. Wiere the words of a
statute are absolutely clear and unanbi guous, recourse cannot be had
to the principles of interpretation other than the literal rule, vide
Swedi sh Match AB v. SEBI (2004) 11 SCC 641.

The |anguage of Section 154(1), therefore, adnits of no other
construction but the literal construction

38) The legislative intent of Section 154 is vividly elaborated in Bhajan
Lal (supra) which is as under: -

"30. The | egal mandate enshrined in Section 154(1) is that every



information relating to the comission of a "cognizable offence" (as
defined Under Section 2(c) of the Code) if given orally (in which case
it is to be reduced into witing) or in witing to "an officer
i ncharge of a police station" (within the nmeaning of Section 2(0) of
the Code) and signed by the informant should be entered in a book to
be kept by such officer in such form as the State Government nay
prescribe which formis comonly called as "First Information Report"
and which act of entering the information in the said formis known as
registration of a crime or a case.

31. At the stage of registration of a crime or a case on the basis
of the information disclosing a cognizable offence in conpliance wth
the mandate of Section 154(1) of the Code, the concerned police
of ficer cannot enbark upon an inquiry as to whether the information
laid by the informant is reliable and genuine or otherwi se and refuse
to register a case on the ground that the information is not reliable
or credible. On the other hand, the officer in charge of a police
station is statutorily obliged to register a case and then to proceed
with the investigation if he has reason to suspect the conmi ssion of
an of fence which he is enpowered under Section 156 of the Code to
investigate, subject to the proviso to Section 157. (As we have
proposed to nake a detail ed di scussion about the power of a police
officer in the field of investigation of a cognizable offence wthin
the anbit of Sections 156 and 157 of the Code in the ensuing part of
this judgnment, we do not propose to deal wth those sections in
extenso in the present context.) In case, an officer in charge of a
police station refuses to exercise the jurisdiction vested in him and
to register a case on the information of a cogni zabl e of fence reported
and thereby violates the statutory duty cast upon him the person
aggri eved by such refusal can send the substance of the information in
witing and by post to the Superintendent of Police concerned who if
satisfied that the informati on forwarded to himdi scl oses a cogni zabl e
of fence, should either investigate the case hinself or direct an
i nvestigation to be nade by any police officer subordinate to him in
the manner provided by sub-section (3) of Section 154 of the Code.

32. Be it noted that in Section 154(1) of the Code, the |egislature
inits collective w sdom has carefully and cautiously used the
expression "information" without qualifying the sane as in Section
41(1)(a) or (g) of the Code wherein the expressions, "reasonable
conplaint” and "credible information" are used. Evidently, the non-
qualification of the word "information" in Section 154(1) wunlike in
Section 41(1)(a) and (g) of the Code may be for the reason that the
police officer should not refuse to record an information relating to
the conmi ssion of a cognizable offence and to register a case thereon
on the ground that he is not satisfied with the reasonableness or
credibility of the information. In other words, ’'reasonableness’ or
"credibility’ of the said information is not a condition precedent for
registration of a case. A conparison of the present Section 154 wth
those of the earlier Codes will indicate that the legislature had
purposely thought it fit to enploy only the word "informati on" w thout
qualifying the said word. Section 139 of the Code of Crinina
Procedure of 1861 (Act 25 of 1861) passed by the Legislative Counci
of India read that 'every conplaint or information’ preferred to an
officer in charge of a police station should be reduced into witing
whi ch provision was subsequently nodified by Section 112 of the Code
of 1872 (Act 10 of 1872) which thereafter read that 'every conplaint’
preferred to an officer in charge of a police station shall be reduced
inwiting. The word 'conpl aint’ which occurred in previous two Codes
of 1861 and 1872 was deleted and in that place the word 'information
was used in the Codes of 1882 and 1898 which word is now used in
Sections 154, 155, 157 and 190(c) of the present Code of 1973 (Act 2
of 1974). An overall reading of all the Codes nmakes it clear that the
condition which is sine qua non for recording a first information
report is that there nust be information and that information nust
di scl ose a cogni zabl e of f ence.



33. It is, therefore, manifestly clear that if any information
di scl osing a cogni zable offence is laid before an officer in charge of
a police station satisfying the requirenents of Section 154(1) of the
Code, the said police officer has no other option except to enter the
substance thereof in the prescribed form that is to say, to register
a case on the basis of such information.

39) Consequently, the condition that is sine qua non for recording an FIR
under Section 154 of the Code is that there nust be information and that
information nust disclose a cognizable offence. If any i nformation
di scl osing a cogni zable offence is | ed before an officer in charge of the
police station satisfying the requirement of Section 154(1), the said
police officer has no other option except to enter the substance thereof in
the prescribed form that is to say, to register a case on the basis of
such information. The provision of Section 154 of the Code is mandatory and
the concerned officer is duty bound to register the case on the basis of
information disclosing a cognizable offence. Thus, the plain wrds of
Section 154(1) of the Code have to be given their literal meaning.

" Shal I

40) The use of the word "shall" in Section 154(1) of the Code clearly
shows the legislative intent that it is nandatory to register an FIRif the
information given to the police discloses the conmission of a cognizable
of f ence.

41) In Khub Chand (supra), this Court observed as under:

"7...The term"shall" in its ordinary significance is nmandatory and
the court shall ordinarily give that interpretation to that term
unl ess such an interpretation leads to some absurd or inconvenient
consequence or be at variance with the intent of the Ilegislature, to
be collected fromother parts of the Act. The construction of the said
expressi on depends on the provisions of a particular Act, the setting
in which the expression appears, the object for which the direction is
gi ven, the consequences that would flow fromthe infringement of the
direction and such other considerations..."

42) It is relevant to nention that the object of using the word "shall"
in the context of Section 154(1) of the Code is to ensure that all
information relating to all cognizable offences is pronptly registered by
the police and investigated in accordance with the provisions of |aw

43) I nvestigation of offences and prosecution of offenders are the duties
of the State. For "cogni zabl e of fences"”, a duty has been cast wupon the
police to register FIR and to conduct investigation except as otherw se
permitted specifically under Section 157 of the Code. If a discretion

option or latitude is allowed to the police in the nmatter of registration
of FIRs, it can have serious consequences on the public order situation and
can al so adversely affect the rights of the wvictins including violating
their fundanental right to equality.

44) Therefore, the context in which the word "shall" appears in Section
154(1) of the Code, the object for which it has been used and the
consequences that will follow fromthe infringenent of the direction to

register FIRs, all these factors clearly show that the word "shall" used in



Section 154(1) needs to be given its ordinary meaning of being of
"mandat ory" character. The provisions of Section 154(1) of the Code, read
inthe light of the statutory schene, do not admt of conferring any
discretion on the officer in-charge of the police station for enbarking

upon a prelimnary inquiry prior to the registration of an FIR It s
settled position of law that if the provision is unanbiguous and the
| egislative intent is clear, the court need not <call into it any other

rul es of construction

45) In view of the above, the use of the word ’'shall’ ~coupled wth the
Schene of the Act lead to the conclusion that the legislators intended that
if an information relating to comm ssion of a cognizable offence is given

then it would nmandatorily be registered by the officer in-charge of the

police station. Reading 'shall’ as "may’, as contended by sonme counsel
woul d be agai nst the Schenme of the Code. Section 154 of the Code should be
strictly construed and the word ’'shall’ should be given its natura

nmeani ng. The golden rule of interpretation can be given a go-by only in
cases where the | anguage of the section is anbiguous and/or leads to an
absurdity.

46) In view of the above, we are satisfied that Section 154(1) of the
Code does not have any anbiguity in this regard and is in clear terns. It
is relevant to nention that Section 39 of the Code casts a statutory duty
on every person to inform about conmission of certain offences which
i ncludes offences covered by Sections 121 to 126, 302, 64-A, 382, 392 etc.

of the IPC. It would be incongruous to suggest that though it is the duty
of every citizen to informabout conm ssion of an offence, but it 1is not
obligatory on the officer-incharge of a Police Station to register the

report. The word ’shall’ occurring in Section 39 of the Code has to be
gi ven the sane nmeaning as the word 'shall’ occurring in Section 154(1) of
t he Code.

"Book’ /' Di ary’

47) It is contented by |l|earned ASG appearing for the State of
Chhattisgarh that the recording of first information under Section 154 in
the ’'book’ is subsequent to the entry in the GCeneral D ary/Station

Diary/Daily Diary, which is maintained in police station. Therefore,
according to learned ASG first information is a docunent at the earliest
in the general diary, then if any prelimnary inquiry is needed the police
officer may conduct the same and thereafter the information wll be
registered as FIR

48) This interpretation is wholly unfounded. The First Information Report
isin fact the "information" that is received first in point of time, which
is either given in witing or is reduced to witing. It is not the
"substance" of it, which is to be entered in the diary prescribed by the
State Governnent. The term’ ' General Diary’ (also called as 'Station Diary’
or 'Daily Diary’ in sone States) is maintained not under Section 154 of the
Code but under the provisions of Section 44 of the Police Act, 1861 in the
States to which it applies, or wunder the respective provisions of the
Police Act(s) applicable to a State or under the Police Manual of a State,
as the case may be. Section 44 of the Police Act, 1861 is reproduced
bel ow: -

"44. Police-officers to keep diary.-1t shall be the duty of
every officer in charge of a police-station to keep a genera
diary in such formas shall, fromtime to tinme, be prescribed by
the State Governnent and to record therein all conplaints and
charged preferred, the names of all persons arrested, the nanes
of the conplainants, the offences charged against them the
weapons or property that shall have been taken from their
possession or otherwi se, and the nanes of the wtnesses who



shal | have been exam ned. The Magistrate of the district shal
be at liberty to call for any inspect such diary."

49) It is pertinent to note that during the year 1861, when the aforesaid
Police Act, 1861 was passed, the Code of Crimnal Procedure, 1861 was also
passed. Section 139 of that Code dealt with registration of FIR and this
Section is also referred to the word "diary", as can be seen from the
| anguage of this Section, as reproduced bel ow -

"139. Every conplaint or information preferred to an officer in charge
of a Police Station, shall be reduced into witing, and the substance
thereof shall be entered in a diary to be kept by such officer, in
such formas shall be prescribed by the | ocal government.”

Thus, Police Act, 1861 and the Code of Crimnal Procedure, 1861, both of
whi ch were passed in the sane year, used the sane word "diary"

50) However, in the year 1872, a new Code cane to be passed which was
called the Code of Crimnal Procedure, 1872. Section 112 of the Code dealt
with the issue of registration of FIR and is reproduced bel ow -

"112. Every conplaint preferred to an officer in charge of a Police
station shall be reduced into witing, and shall be signed, sealed, or
mar ked by the person making it; and the substance thereof shall be
entered in a book to be kept by such officer in the formprescribed by
the Local CGovernnent."

51) It is, thus, clear that in the Code of Crimnal Procedure, 1872, a
departure was nmade and the word ' book’ was used in place of ’'diary’ . The
word ' book’ clearly referred to FIR book to be naintained under the Code
for registration of FIRs.

52) The question that whether the FIRis to be recorded in the FIR Book
or in CGCeneral Diary, is no nore res integra. This issue has already been
deci ded authoritatively by this Court.

53) In Madhu Bal a vs. Suresh Kumar (1997) 8 SCC 476, this Court has held
that FIR nmust be registered in the FIR Register which shall be a book
consi sting of 200 pages. It is true that the substance of the information
is also to be nmentioned in the Daily diary (or the general diary). But ,
the basic requirenment is to register the FIRin the FIR Book or Register
Even in Bhajan Lal (supra), this Court held that FIR has to be entered in a
book in a formwhich is commonly called the First Information Report.

54) It is thus clear that registration of FIRis to be done in a book
called FIR book or FIR Register. O course, in addition, the gist of the
FIR or the substance of the FIR may al so be nentioned sinultaneously in the
General Diary as nmandated in the respective Police Act or Rules, as the
case may be, under the relevant State provisions.

55) The General Diary is a record of all inportant transactions/events
taking place in a police station, including departure and arrival of police
staff, handi ng over or taking over of charge, arrest of a person, details
of law and order duties, visit of senior officers etc. It is in this
context that gist or substance of each FIR being registered in the police



station is also nmentioned in the CGeneral Diary since registration of FIR
al so happens to be a very inportant event in the police station. Si nce
General Diary is a record that is maintained chronologically on day-to-day
basis (on each day, starting with new nunber 1), the General Diary entry
reference is also nentioned sinultaneously in the FIR Book, while FIR
nunber is nentioned in the General Diary entry since both of these are
prepared simul taneously.

56) It is relevant to point out that FIR Book is maintained with its
nunber given on an annual basis. This nmeans that each FIR has a unique
annual nunmber given to it. This is on simlar lines as the Case Nunbers
given in courts. Due to this reason, it 1is possible to keep a strict
control and track over the registration of FIRS by the supervisory police
officers and by the courts, wherever necessary. Copy of each FIR is sent
to the superior officers and to the concerned Judicial Mgistrate.

57) On the other hand, General Diary contains a huge nunmber of other
details of the proceedings of each day. Copy of General Diary is not sent
to the Judicial Mugistrate having jurisdiction over the police station

though its copy is sent to a superior police officer. Thus, it is not
possible to keep strict control of each and every FIR recorded in the
General Diary by superior police officers and/or the court in view of
enor nous anount of other details nentioned therein and the nunbers changing
every day.

58) The signature of the conplainant is obtained in the FIR Book as and
when the conplaint is given to the police station. On the other hand,
there is no such requirenent of obtaining signature of the conplainant in
the general diary. Moreover, at tinmes, the conplaint given may consist of
| arge number of pages, in which case it is only the gist of the conplaint
which is to be recorded in the General Diary and not the full conplaint.
This does not fit in with the suggestion that what is recorded in Genera
Diary should be considered to be the fulfillnment/conpliance of t he
requi renent of Section 154 of registration of FIR In fact, the wusua
practice is to record the conplete conplaint in the FIR book (or annex it
with the FIR forn) but record only about one or two paragraphs (gist of the
information) in the General Diary.

59) In view of the above, it is useful to point out that the Code was
enacted under Entry 2 of the Concurrent List of the Seventh Schedule to the
Constitution which is reproduced bel ow -

"2. Crinminal procedure, including all matters included in the Code of
Crimnal Procedure at the commencenent of this Constitution.”

On the other hand, Police Act, 1861 (or other similar Acts in respective
States) were enacted under Entry 2 of the State List of the Seventh
Schedul e to the Constitution, which is reproduced bel ow -

"2. Police (including railway and village police) subject to the
provi sions of Entry 2A of List I."

60) Now, at this juncture, it is pertinent to refer Article 254(1) of the
Constitution, which |ays down the provisions relating to inconsistencies
between the laws nmade by the Parlianment and the State Legislatures.
Article 254(1) is reproduced as under: -

"254. Inconsistency between | aws nmade by Parlianment and | aws made by
the Legislatures of States



(1) If any provision of a |law made by the Legislature of a State is

repugnant to any provision of a law made by Parlianent which
Parliament is conpetent to enact, or to any provision of an existing
law with respect to one of the natters enunerated in the Concurrent
List, then, subject to the provisions of clause (2), the law nmade by
Parliament, whether passed before or after the law nmade by the
Legi sl ature of such State, or, as the case may be, the existing |aw,
shall prevail and the | aw nmade by the Legislature of the State shall,
to the extent of the repugnancy, be void."

Thus it is clear fromthe mandate of Article 254(1) of the Constitution
that if there is any inconsistency between the provisions of the Code and
the Police Act, 1861, the provisions of the Code wll prevail and the
provi sions of the Police Act would be void to the extent of the repugnancy.

61) If at all, there is any inconsistency in the provisions of Section
154 of the Code and Section 44 of the Police Act, 1861, with regard to the
fact as to whether the FIRis to be registered in the FIR book or in the
General Diary, the provisions of Section 154 of the Code wll prevail and
the provisions of Section 44 of the Police Act, 1861 (or simlar provisions
of the respective corresponding Police Act or Rules in other respective
States) shall be void to the extent of the repugnancy. Thus, FIRis to be
recorded in the FIR Book, as mandated under Section 154 of the Code, and it
is not correct to state that information wll be first recorded in the
General Diary and only after prelinmnary inquiry, if required, t he
information will be registered as FIR

62) However, this Court in Tapan Kumar Singh (supra), held that a GD
entry may be treated as First infornmation in an appropriate case, where it
di scl oses the commi ssion of a cognizable offence. It was held as under:

"15. It is the correctness of this finding which is assail ed before us
by the appellants. They contend that the information recorded in the
GD entry does disclose the conmission of a cognizable offence. They
submitted that even if their contention, that after recording the GD
entry only a prelimnary inquiry was made, is not accepted, they are
still entitled to sustain the legality of the investigation on the
basis that the GD entry nmay be treated as a first information report,
since it disclosed the comi ssion of a cogni zabl e of f ence.

16. The parties before us did not dispute the |legal position that a GD
entry may be treated as a first information report in an appropriate
case, where it discloses the conmi ssion of a cognizable offence. |If
the contention of the appellants is upheld, the order of the High
Court must be set aside because if there was in law a first
i nformati on report disclosing the conm ssion of a cognizable offence,
the police had the power and jurisdiction to investigate, and in the
process of investigation to conduct search and seizure. It s,
therefore, not necessary for us to consider the authorities cited at
the Bar on the question of validity of the prelimnary inquiry and the
validity of the search and seizure.

XXX XXXX

19. The Hi gh Court fell into an error in thinking that the information
received by the police could not be treated as a first information
report since the allegation was vague inasmuch as it was not stated



fromwhom the sum of rupees one | akh was demanded and accepted. Nor
was it stated that such demand or acceptance was nmade as notive or
reward for doing or forbearing to do any official act, or for show ng
or forbearing to show in exercise of his official function, favour or
di sfavour to any person or for rendering, attenpting to render any
service or disservice to any person. Thus there was no basis for a
police officer to suspect the commission of an offence which he was
enpower ed under Section 156 of the Code to investigate."

63) It is thus unequivocally clear that registration of FIR is mandatory
and also that it is to be recorded in the FIR Book by giving a unique
annual nunber to each FIRto enable strict tracking of each and every
registered FIR by the superior police officers as well as by the conpetent
court to which copies of each FIR are required to be sent.

"I nformation’

64) The | egi sl ature has consciously used the expression "information" in
Section 154(1) of the Code as against the expression wused in Section
41(1)(a) and (g) where the expression used for arresting a person wthout
warrant is "reasonable conplaint"” or "credible information". The expression
under Section 154(1) of the Code is not qualified by t he prefix
"reasonabl e" or "credible". The non qualification of t he wor d
"information" in Section 154(1) unlike in Section 41(1)(a) and (g) of the
Code is for the reason that the police officer should not refuse to record
any information relating to the conmm ssion of a cognizable offence on the
ground that he is not satisfied with the reasonabl eness or credibility of
the information. In other words, reasonabl eness or credibility of the said
information is not a condition precedent for the registration of a case.

65) The above view has been expressed by this Court in Bhajan Lal (supra)
which is as under: -

"32. ... in Section 154(1) of the Code, the legislature in its
collective wi sdom has carefully and cautiously wused the expression
"informati on" without qualifying the same as in Section 41(1)(a) or
(g) of the Code wherein the expressions, "reasonable conplaint”" and
"credible information" are used. Evidently, the non-qualification of
the word "information" in Section 154(1) unlike in Section 41(1)(a)
and (g) of the Code may be for the reason that the police officer
shoul d not refuse to record an information relating to the comm ssion
of a cogni zable offence and to register a case thereon on the ground
that he is not satisfied with the reasonabl eness or credibility of the
information. In other words, 'reasonabl eness’ or ’'credibility’ of the
said information is not a condition precedent for registration of a
case. A conparison of the present Section 154 with those of the

earlier Codes will indicate that the |egislature had purposely thought
it fit to enploy only the word "information" w thout qualifying the
said word."

66) I n Parkash Singh Badal (supra), this Court held as under: -

"65. The | egal mandate enshrined in Section 154(1) is that every
information relating to the comrssion of a "cognizable offence" [as
defined under Section 2(c) of the Code] if given orally (in which case it
is to be reduced into witing) or in witing to "an officer in charge of
a police station" [within the neaning of Section 2(o) of the Code] and
signed by the informant should be entered in a book to be kept by such



67)

officer in such formas the State Governnment nay prescribe which form is
commonly called as "first information report” and which act of entering
the information in the said formis known as registration of a crine or a
case.

66. At the stage of registration of a crine or a case on the basis of
the information disclosing a cognizable offence in conpliance wth the
mandat e of Section 154(1) of the Code, the police officer concerned
cannot enbark upon an inquiry as to whether the information laid by the
informant is reliable and genuine or otherwi se and refuse to register a
case on the ground that the information is not reliable or credible. On
the other hand, the officer in charge of a police station is statutorily
obliged to register a case and then to proceed with the investigation if
he has reason to suspect the conmssion of an offence which he is
enpower ed under Section 156 of the Code to investigate, subject to the
proviso to Section 157 thereof. In case an officer in charge of a police
station refuses to exercise the jurisdiction vested in him and to
regi ster a case on the information of a cognizable offence reported and
thereby violates the statutory duty cast upon him the person aggrieved
by such refusal can send the substance of the information in witing and
by post to the Superintendent of Police concerned who if satisfied that
the informati on forwarded to hi mdiscloses a cognizable offence, should
either investigate the case hinself or direct an investigation to be made
by any police officer subordinate to himin the manner provided by sub-
section (3) of Section 154 of the Code.

67. It has to be noted that in Section 154(1) of the Code, the
legislature in its collective wisdomhas carefully and cautiously wused
the expression "information" without qualifying the same as in Sections

41(1)(a) or (g) of the Code wherein the expressions "reasonabl e
complaint” and "credible information" are wused. Evidently, the non-
qualification of the word "information" in Section 154(1) wunlike in

Sections 41(1)(a) and (g) of the Code may be for the reason that the
police officer should not refuse to record an information relating to the
commi ssi on of a cogni zable offence and to regi ster a case thereon on the
ground that he is not satisfied with the reasonabl eness or credibility of
the information. In other words, "reasonabl eness"™ or "credibility" of the
said information is not a condition precedent for registration of a case.
A conparison of the present Section 154 with those of the earlier Codes
will indicate that the legislature had purposely thought it fit to enploy
only the word "information" w thout qualifying the said word. Section 139
of the Code of Criminal Procedure of 1861 (Act 25 of 1861) passed by the
Legi sl ative Council of India read that "every conplaint or information”
preferred to an officer in charge of a police station should be reduced
into witing which provision was subsequently nodified by Section 112 of
the Code of 1872 (Act 10 of 1872) which thereafter read that "every
conplaint” preferred to an officer in charge of a police station shall be
reduced in witing. The word "conplaint" which occurred in previous two
Codes of 1861 and 1872 was deleted and in that place the word
"informati on" was used in the Codes of 1882 and 1898 which word is now
used in Sections 154, 155, 157 and 190(c) of the Code. An overall reading
of all the Codes makes it clear that the condition which is sine qua non
for recording a first information report is that there nust be an
informati on and that information nust disclose a cognizable of fence.

68. It is, therefore, manifestly clear that if any information
di scl osing a cogni zable offence is laid before an officer in charge of a
police station satisfying the requirenents of Section 154(1) of the Code,
the said police officer has no other option except to enter the substance
thereof in the prescribed form that is to say, to register a case on the
basis of such information."

In Ranesh Kumari (supra), this Court held as under: -



4. That a police officer mandatorily registers a case on a conplaint
of a cogni zable offence by the citizen under Section 154 of the Code is
no nore res integra. The point of |aw has been set at rest by this Court
in State of Haryana v. Bhajan Lal. This Court after exam ning the whole
gamut and intricacies of the mandatory nature of Section 154 of the Code
has arrived at the finding in paras 31 and 32 of the judgnment as under

"31. At the stage of registration of a crime or a case on the basis
of the information disclosing a cognizable offence in conpliance wth
the mandate of Section 154(1) of +the Code, the police officer
concerned cannot enbark upon an inquiry as to whether the information,
laid by the informant is reliable and genuine or otherw se and refuse
to register a case on the ground that the information is not reliable
or credible. On the other hand, the officer in charge of a police
station is statutorily obliged to register a case and then to proceed
with the investigation if he has reason to suspect the conmission of
an of fence which he is enpowered under Section 156 of the Code to
i nvestigate, subject to the proviso to Section 157. (As we have
proposed to nake a detail ed di scussion about the power of a police
officer in the field of investigation of a cognizable offence wthin
the anbit of Sections 156 and 157 of the Code in the ensuing part of
this judgnent, we do not propose to deal wth those sections in
extenso in the present context.) In case, an officer in charge of a
police station refuses to exercise the jurisdiction vested in him and
to register a case on the informati on of a cogni zabl e of fence reported
and thereby violates the statutory duty cast upon him the person
aggri eved by such refusal can send the substance of the information in
witing and by post to the Superintendent of Police concerned who if
satisfied that the information forwarded to himdiscloses a cogni zabl e
of fence, should either investigate the case hinmself or direct an
i nvestigation to be nade by any police officer subordinate to him in
the manner provided by sub-section (3) of Section 154 of the Code.

32. Be it noted that in Section 154(1) of the Code, the |egislature
inits collective w sdom has carefully and cautiously used the
expression 'information’ without qualifying the sane as in Section
41(1)(a) or (g) of the Code wherein the expressions, ’'reasonable
complaint’ and 'credible infornmation’ are used. Evidently, the non-
qualification of the word "information’ in Section 154(1) wunlike in
Section 41(1)(a) and (g) of the Code nay be for the reason that the
police officer should not refuse to record an information relating to
the conmi ssion of a cognizable offence and to register a case thereon
on the ground that he is not satisfied with the reasonableness or
credibility of the information. In other words, 'reasonableness’ or
"credibility’ of the said information is not a condition precedent for
registration of a case. A conparison of the present Section 154 with
those of the earlier Codes will indicate that the |I|egislature had
purposely thought it fit to enmploy only the word ’information” w thout
qualifying the said word. Section 139 of the Code of Crimna
Procedure of 1861 (Act 25 of 1861) passed by the Legislative Counci
of India read that 'every conplaint or information’ preferred to an
officer in charge of a police station should be reduced into witing
whi ch provi sion was subsequently nodified by Section 112 of the Code
of 1872 (Act 10 of 1872) which thereafter read that 'every conplaint’
preferred to an officer in charge of a police station shall be reduced
in witing. The word 'conplaint’ which occurred in previous two Codes
of 1861 and 1872 was deleted and in that place the word ’'information’
was used in the Codes of 1882 and 1898 which word is now used in
Sections 154, 155, 157 and 190(c) of the present Code of 1973 (Act 2
of 1974). An overall reading of all the Codes makes it clear that the
condition which is sine qua non for recording a first information
report is that there nmust be information and that information nust
di scl ose a cogni zabl e of fence."

(enphasis in original)



Finally, this Court in para 33 said:

"33. It is, therefore, manifestly clear that if any infornation
di scl osing a cogni zable offence is laid before an officer in charge of
a police station satisfying the requirenments of Section 154(1) of the
Code, the said police officer has no other option except to enter the
substance thereof in the prescribed form that is to say, to register
a case on the basis of such information."

5. The views expressed by this Court in paras 31, 32 and 33 as quoted
above | eave no manner of doubt that the provision of Section 154 of the
Code is mandatory and the officer concerned is duty-bound to register the
case on the basis of such information disclosing cognizable offence."”

68) In Ram Lal Narang (supra), this Court held as under: -

"14. Under the CrPC, 1898, whenever an officer in charge of the police
station received information relating to the comm ssion of a cognizable
of fence, he was required to enter the substance thereof in a book kept by
him for that purpose, in the prescribed form (Section 154 CrPC). Section
156 of the CrPC invested the Police with the power to investigate into
cogni zable offences wthout the order of a Court. |If, from the
i nformati on received or otherwise, the officer in charge of a police
station suspected the comission of a cognizable offence, he was required
to send forthwith a report of the sane to a Magistrate enpowered to take
cogni zance of such offence upon a police report and then to proceed in
person or depute one of his subordinate officers to proceed to the spot,
to investigate the facts and circunstances of the case and to take
measures for the discovery and arrest of the offender (Section 157 CrPC)
He was required to conplete the investigation w thout unnecessary del ay,
and, as soon as it was conpleted, to forward to a Magi strate enpowered to
take cogni zance of the offence upon a police report, a report in the
prescribed form setting forth the names of the parties, the nature of
the information and the nanes of the persons who appeared to be
acquainted with the circunstances of the case [Section 173(1) CPC]. He
was al so required to state whether the accused had been forwarded in
custody or had been released on bail. Upon receipt of the report
submitted under Section 173(1) CrPC by the officer in charge of the
police station, the Mgistrate enpowered to take cogni zance of an of fence
upon a police report mght take cognizance of the offence [Section
190(1) (b) CrPCl. Thereafter, if, in the opinion of the Magistrate taking
cogni zance of the offence, there was sufficient ground for proceeding,
the Magistrate was required to issue the necessary process to secure the
attendance of the accused (Section 204 CrPC). The scheme of the Code thus
was that the FIR was foll owed by investigation, the investigation led to
the submi ssion of a report to the Magistrate, the Magistrate took
cogni zance of the offence on receipt of the police report and, finally,
the Magi strate taking cogni zance i ssued process to the accused.

15. The police thus had the statutory right and duty to "register"
every information relating to the comm ssion of a cognizable offence. The
police also had the statutory right and duty to investigate the facts and
circunstances of the case where the conmission of a cognizable offence
was suspected and to subnmit the report of such investigation to the
Magi strate having jurisdiction to take cogni zance of the offence upon a
police report. These statutory rights and duties of the police were not
circunscri bed by any power of superintendence or interference in the
Magi strate; nor was any sanction required froma Magistrate to enpower
the Police to investigate into a cogni zable offence. This position in |aw
was wel | -established. In King Enperor v. Khwaja Nazir Ahmad the Privy
Counci| observed as foll ows:



"Just as it is essential that everyone accused of a crinme should
have free access to a Court of justice, so that he nmay be duly
acquitted if found not guilty of the offence with which he is charged,
so it is of the utnobst inportance that the judiciary should not
interfere with the police in matters which are within their province
and into which the |aw i nposes on themthe duty of inquiry. In India,
as has been shown, there is a statutory right on the part of the
police to investigate the circunstances of an alleged cognizable crime
wi thout requiring any authority fromthe judicial authorities, and it
woul d, as Their Lordships think, be an unfortunate result if it should
be held possible to interfere with those statutory rules by an
exercise of the inherent jurisdiction of the Court. The functions of
the judiciary and the police are conplenentary, not overlapping, and
the conbi nati on of individual liberty with a due observance of |aw and
order is only to be obtained by leaving each to exercise its own
function, always of course, subject to the right of the Courts to
intervene in an appropriate case when noved under Section 491 of the
Criminal Procedure Code to give directions in the nature of Habeas
Corpus. In such a case as the present, however, the Court’s functions
begin when a charge is preferred before it and not until then ... In
the present case, the police have under Sections 154 and 156 of the
Crimnal Procedure Code, a statutory right to investigate a cognizabl e
of fence without requiring the sanction of the Court ...."

Odinarily, the right and duty of the police would end wth the
submi ssion of a report under Section 173(1) CrPC upon receipt of which it
was up to the Magistrate to take or not to take cognizance of the
of fence. There was no provision in the 1898 Code prescribing the
procedure to be followed by the police, where, after the subm ssion of a
report under Section 173(1) CrPC and after the Mgistrate had taken
cogni zance of the offence, fresh facts cane to light which required
further investigation. There was, of course, no express provision
prohibiting the police fromlaunching upon an investigation into the
fresh facts conming to light after the submssion of the report under
Section 173(1) or after the WMagistrate had taken cognizance of the
of fence. As we shall presently point out, it was generally thought by
many Hi gh Courts, though doubted by a few, that the police were not
barred fromfurther investigation by the circunstance that a report under
Section 173(1) had already been submitted and a Magistrate had already
taken cogni zance of the offence. The Law Conmission in its 41st report
recogni zed the position and reconmended that the right of the police to
make further investigation should be statutorily affirned. The Law
Conmi ssi on sai d:

"14.23. A report under Section 173 is nornmally the end of the
i nvestigation. Sonetinmes, however, the police officer after submtting
the report under Section 173 conmes upon evidence bearing on the qguilt
or innocence of the accused. W should have thought that the police
officer can collect that evidence and send it to the Magistrate
concerned. It appears, however, that Courts have sonetinmes taken the
narrow vi ew that once a final report under Section 173 has been sent,
the police cannot touch the case again and cannot re-open the
i nvestigation. This view places a hindrance in the way of the
i nvestigating agency, which can be very unfair to the prosecution and,
for that matter, even to the accused. It should be nade clear in
Section 173 that the conpetent police officer can exanmne such
evi dence and send a report to the Magistrate. Copies concerning the
fresh material nust of course be furnished to the accused."

Accordingly, in the CrPC, 1973, a new provision, Section 173(8), was
i ntroduced and it says:

"Nothing in this section shall be deemed to preclude further
investigation in respect of an offence after a report under sub-
section (2) has been forwarded to the Magi strate and, where upon such



i nvestigation, the officer in charge of the police station obtains
further evidence, oral or documentary, he shall forward to the
Magi strate a further report or reports regarding such evidence in the
form prescribed; and the provisions of sub-sections (2) to (6) shall
as far as may be, apply in relation to such report or reports as they
apply in relation to a report forwarded under sub-section (2)."

69) In Lallan Chaudhary (supra), this Court held as under

"8. Section 154 of the Code thus casts a statutory duty upon the
police officer to register the case, as disclosed in the conmplaint, and
then to proceed with the investigation. The mandate of Section 154 is
mani festly clear that if any information disclosing a cognizable offence
is laid before an officer in charge of a police station, such police
of ficer has no other option except to register the case on the basis of
such i nformation.

9. In Ramesh Kumari v. State (NCT of Delhi) this Court has held that
the provision of Section 154 is nandatory. Hence, the police officer
concerned is duty-bound to register the case on receiving infornation
di sclosing cognizable offence. Genuineness or credibility of t he
information is not a condition precedent for registration of a case. That
can only be considered after registration of the case.

10. The nandate of Section 154 of the Code is that at the stage of
registration of a crime or a case on the basis of the infornmation
di scl osi ng a cogni zabl e offence, the police officer concerned cannot

enbark upon an inquiry as to whether the information, laid by the
informant is reliable and genuine or otherwi se and refuse to register a
case on the ground that the information is not relevant or credible. In

other words, reliability, genuineness and credibility of the infornation
are not the conditions precedent for registering a case under Section 154
of the Code."

A perusal of the above-referred judgnents clarify that the reasonabl eness
or creditability of the information is not a condition precedent for the
registration of a case.

Prelimnary Inquiry

70) M. Naphade relied on the following decisions in support of his
argunents that if the police officer has a doubt about the veracity of the
accusation, he has to conduct prelimnary inquiry, viz., E. P. Royappa vs.
State of Tami| Nadu (1974) 4 SCC 3, Maneka Gandhi (supra), S.MD. Kiran
Pasha vs. Governnent of Andhra Pradesh (1990) 1 SCC 328, D.K Basu vs.
State of WB. (1997) 1 SCC 416, Uma Shankar Sitani vs. Conmi ssioner of
Police, Delhi & Ors. (1996) 11 SCC 714, Preeti GQupta (supra), Francis
Coralie Mullin vs. Administrator, Union Territory of Delhi (1981) 1 SCC
608, Conmon Cause, A Registered Society vs. Union of India (1999) 6 SCC
667, District Registrar and Coll ector, Hyderabad vs. Canara Bank (2005) 1
SCC 496 and Ranjitsing Brahmjeetsing Sharma vs. State of Mharashtra
(2005) 5 SCC 294.

71) Learned senior counsel for the State further vehenmently contended
that in appropriate cases, it would be proper for a police officer, on
recei pt of a conplaint of a cognizable offence, to satisfy hinself that
prima facie the allegations |evelled against the accused in the conplaint
are credible. In this regard, M. Naphade cited the follow ng decisions

viz. Tapan Kumar Singh (supra), Bhagwant Kishore Joshi (supra), P.
Sirajuddin (supra), Sevi (supra), Shashikant (supra), Rajinder Singh Katoch
(supra), Vineet Narain vs. Union of India (1998) 1 SCC 226, El unalai vs.



State of Tamil Nadu 1983 LW (CRL) 121, A Lakshmanarao vs. Judicial
Magi strate, ParvatipuramAlR 1971 SC 186, State of Uttar Pradesh vs. Ram
Sagar Yadav & Ors. (1985) 1 SCC 552, Mna Panwar vs. Hgh Court of
Judi cature of All ahabad (2011) 3 SCC 496, Apren Joseph vs. State of Kerala
(1973) 3 SCC 114, King Enperor vs. Khwaja Nazir Ahmad AIR 1945 PC 18 and
Sar angdhar si ngh Shi vdassi ngh Chavan (supra).

72) He further pointed out that the provisions have to be read in the
light of the principle of malicious prosecution and the fundanental rights
guaranteed under Articles 14, 19 and 21. It is the stand of |earned senior
counsel that every citizen has a right not to be subjected to nalicious
prosecution and every police officer has an in-built duty under Section 154
to ensure that an innocent person is not falsely inplicated in a crinmna

case. |If despite the fact that the police officer is not prima facie
satisfied, as regards conmi ssion of a cognizable offence and proceeds to
register an FIR and carries out an investigation, it would result in
putting the liberty of a citizen in jeopardy. Therefore, |earned senior

counsel vehenently pleaded for a prelimnary inquiry before registration of
FIR

73) In ternms of the | anguage used in Section 154 of the Code, the police
is duty bound to proceed to conduct investigation into a cognizable offence
even without receiving information (i.e. FIR) about commission of such an
offence, if the officer in charge of the police station otherwi se suspects
the conmi ssion of such an of fence. The legislative intent is therefore
quite clear, i.e., to ensure that every cognizable offence is pronptly
investigated in accordance with law. This being the legal position, there
is no reason that there should be any discretion or option left wth the
police to register or not to register an FIR when information is given
about the conmission of a cognizable offence. Every cogni zable offence
must be investigated pronptly in accordance with law and all information
provi ded under Section 154 of the Code about the conm ssion of a cognizable
of fence nust be registered as an FIRso as to initiate an offence. The
requirenent of Section 154 of the Code is only that the report nust
di scl ose the commi ssion of a cognizable offence and that is sufficient to
set the investigating nachinery into action

74) The insertion of sub-section (3) of Section 154, by way of an
anendnment, reveals the intention of the legislature to ensure that no
i nformati on of comm ssion of a cognizable offence nust be ignored or not
acted upon which would result in wunjustified protection of the alleged
of f ender/ accused.

75) The maxi m expression unius est exclusion alterius (expression of one
thing is the exclusion of another) applies in the interpretation of Section
154 of the Code, where the mandate of recording the information in witing
excludes the possibility of not recording an information of conmmi ssion of a
cogni zable crine in the special register

76) Therefore, conducting an investigation into an of fence after
registration of FIR under Section 154 of the Code is the "procedure
established by law' and, thus, is in conformty wth Article 21 of the
Constitution. Accordingly, the right of the accused under Article 21 of
the Constitution is protected if the FIRis registered first and then the
investigation is conducted in accordance with the provisions of |aw.

77) The terminquiry as per Section 2(g) of the Code reads as under

"2(g) - "inquiry" means every inquiry, other than a trial, conducted
under this Code by a Magistrate or Court."

Hence, it is clear that inquiry under the Code is relatable to a judicia
act and not to the steps taken by the Police which are either investigation
after the stage of Section 154 of the Code or termed as ’'Prelinminary
Inquiry’ and which are prior to the registration of FIR even though, no
entry in the General Diary/Station Diary/Daily Diary has been nade.

78) Though there is reference to the term ’'prelimnary inquiry  and



“inquiry’ under Sections 159 and Sections 202 and 340 of the Code, that is
a judicial exercise undertaken by the Court and not by the Police and is
not relevant for the purpose of the present reference.

79) Besi des, learned senior counsel relied on the special procedures
prescribed under the CBI nmanual to be read into Section 154. It is true
that the concept of "prelimnary inquiry" is contained in Chapter |IX of the
Crime Manual of the CBI. However, this Crime Manual is not a statute and
has not been enacted by the legislature. It is a set of admnistrative
orders issued for internal guidance of the CBlI officers. It cannot
supersede the Code. Moreover, in the absence of any indication to the
contrary in the Code itself, the provisions of the CBI Crine Mnual cannot
be relied upon to inport the concept of holding of prelimnary inquiry in
the schene of the Code of Crimnal Procedure. At this juncture, it is also
pertinent to subnmit that the CBI is constituted under a Special Act,
nanely, the Del hi Special Police Establishment Act, 1946 and it derive its
power to investigate fromthis Act.

80) It may be subnmitted that Sections 4(2) and 5 of the Code permt
special procedures to be followed for special Acts. Section 4 of the Code
| ays down as under:

"Section 4. Trial of offences under the Indian Penal Code and other
laws. (1) All offences under the Indian Penal Code (45 of 1860) shal
be investigated, inquired into, tried, and otherwise dealt wth
according to the provisions hereinafter contained.

(2) Al offences under any other |aw shall be investigated, inquired
into, tried, and otherwise dealt wth according to t he same
provi sions, but subject to any enactnent for the tine being in force
regul ating the nmanner or place of investigating, inquiring into,
trying or otherw se dealing with such of fences."

It is thus clear that for offences under laws other than IPC  different
provisions can be laid down wunder a special Act to regul ate t he
investigation, inquiry, trial etc., of those offences. Section 4(2) of the
Code protects such special provisions.

81) Moreover, Section 5 of the Code | ays down as under

"Section 5. Saving - Nothing contained in this Code shall, in the
absence of a specific provision to the contrary, affect any special or
local law for the tine being in force, or any special jurisdiction or
power conferred, or any special formof procedure prescribed, by any
other law for the tinme being in force."

Thus, special provisions contained in the DSPE Act relating to the powers
of the CBI are protected also by Section 5 of the Code.

82) In view of the above specific provisions in the Code, the powers of
the CBlI under the DSPE Act, cannot be equated with the powers of the
regul ar State Police under the Code

Si gni ficance and Conpelling reasons for registration of FIR at the earliest

83) The object sought to be achieved by registering the earliest
information as FIRis inter alia two fold: one, that the <crimnal process
is set into notion and is well docunmented fromthe very start; and second,



that the earliest information received in relation to the commssion of a
cogni zabl e offence is recorded so that there cannot be any enbellishnent
etc., later.

84) Principles of denbcracy and liberty demand a regular and efficient
check on police powers. One way of keeping check on authorities wth such
powers is by docunenting every action of theirs. Accordingly, wunder the
Code, actions of the police etc., are provided to be witten and
docunented. For exanple, in case of arrest under Section 41(1)(b) of the
Code, arrest nmenp along with the grounds has to be in witing nmandatorily;
under Section 55 of the Code, if an officer is deputed to nake an arrest,
then the superior officer has to wite down and record the offence etc.
for which the person is to be arrested; under Section 91 of the Code, a
witten order has to be passed by the concerned officer to seek docunents;
under Section 160 of the Code, a witten notice has to be issued to the
witness so that he can be called for recording of his/her statenent,
sei zure meno/ panchnanma has to be drawn for every article seized etc.

85) The police is required to maintain several records including Case
Diary as provided under Section 172 of the Code, General Diary as provided
under Section 44 of the Police Act etc., which helps in docunenting every
information collected, spot visited and all the actions of the police
officers so that their activities can be docunented. Mor eover, every
information received relating to conmission of a non-cognizable offence
al so has to be registered under Section 155 of the Code.

86) The under pi nni ngs of conpul sory registration of FIR is not only to
ensure transparency in the crininal justice delivery system but also to

ensure 'judicial oversight’. Section 157(1) deploys the word ’'forthwth’
Thus, any information received under Section 154(1) or otherwise has to be
duly informed in the form of a report to the Magistrate. Thus, the

conmi ssi on of a cogni zable offence is not only brought to the know edge of
the investigating agency but also to the subordinate judiciary.

87) The Code contenpl ates two kinds of FIRs. The duly signed FIR under
Section 154(1) is by the informant to the concerned officer at the police
station. The second kind of FIR could be which is registered by the police
itself on any information received or other than by way of an informant
[ Section 157(1)] and even this information has to be duly recorded and the
copy should be sent to the Magistrate forthw th.

88) The registration of FIR either on the basis of the information
furni shed by the informant under Section 154(1) of the Code or otherw se
under Section 157(1) of the Code is obligatory. The obligation to register
FI R has inherent advantages:

a) It is the first step to 'access to justice’ for a victim

b) It upholds the 'Rule of Law inasnuch as the ordinary person brings
forth the comm ssion of a cognizable crine in the know edge of the
State.

c) It also facilitates swift investigation and sonetines even
prevention of the crime. 1In both cases, it only effectuates the
regi ne of | aw.

d It leads to less manipulation in crimnal cases and |essens
incidents of "ante-dates’ FIR or deliberately del ayed FIR



89)

In Thulia Kali vs. State of Tami|l Nadu (1972) 3 SCC 393, this Court

hel d as under: -

90)

91)

"12...First information report in a crimnal case is an extrenely
vital and val uabl e piece of evidence for the purpose of corroborating
the oral evidence adduced at the trial. The inportance of the above
report can hardly be overestimated fromthe standpoint of the accused.
The object of insisting upon pronpt |lodging of the report to the
police in respect of conmission of an offence is to obtain early
information regarding the circunstances in which the crinme was
committed, the nanes of the actual culprits and the part played by
them as well as the names of eyewitnesses present at the scene of
occurrence. Delay in lodging the first information report quite often
results in enbellishnent which is a creature of afterthought. On
account of delay, the report not only gets bereft of the advantage of
spont aneity, danger creeps in of the introduction of col oured version
exaggerated account or concocted story as a result of deliberation and
consultation. It is, therefore, essential that the delay in the
| odging of the first information report should be satisfactorily
expl ai ned. . ."

In Tapan Kumar Singh (supra), it was held as under: -

"20. It is well settled that a first information report is not an
encycl opaedi a, which nust disclose all facts and details relating to
the offence reported. An informant nmay lodge a report about the
commi ssion of an offence though he nmay not know the name of the victim
or his assailant. He may not even know how t he occurrence took place.
A first informant need not necessarily be an eyewitness so as to be
able to disclose in great detail all aspects of the offence committed.
What is of significance is that the information given nust disclose
the conmi ssion of a cognizable offence and the information so | odged
must provide a basis for the police officer to suspect the conm ssion
of a cognizable offence. At this stage it is enough if +the police
officer on the basis of the information given suspects the comm ssion
of a cognizable offence, and not that he nust be convinced or
satisfied that a cogni zable of fence has been committed. If he has
reasons to suspect, on the basis of infornmation received, that a
cogni zabl e of fence may have been conmitted, he is bound to record the
i nformati on and conduct an investigation. At this stage it is also not
necessary for himto satisfy hinmself about the truthfulness of the
information. It is only after a conplete investigation that he may be
able to report on the truthfulness or otherwise of the information.
Simlarly, even if the information does not furnish all the details he
must find out those details in the course of investigation and collect
all the necessary evidence. The information given disclosing the
comm ssion of a cognizable offence only sets in nmot i on t he
investigative machinery, wth a view to collect all necessary
evidence, and thereafter to take action in accordance wth law. The
true test is whether the information furnished provides a reason to
suspect the commission of an offence, which the police officer
concerned is enpowered under Section 156 of the Code to investigate.
If it does, he has no option but to record the information and proceed
to investigate the case either hinself or depute any other conpetent
officer to conduct the investigation. The question as to whether the
report is true, whether it discloses full details regarding the nmanner
of occurrence, whether the accused is named, and whether there is
sufficient evidence to support the allegations are all natters which
are alien to the consideration of the question whether the report
discloses the commission of a cognizable offence. Even if the
i nformati on does not give full details regarding these nmatters, the
investigating officer is not absolved of his duty to investigate the
case and discover the true facts, if he can."

In Madhu Bal a (supra), this Court held:



"6. Coming first to the relevant provisions of the Code, Section 2(d)
defines "conplaint” to nean any allegation nade orally or in witing to a
Magi strate, with a viewto his taking action under the Code, that sone
person, whether known or unknown has conmitted an of fence, but does not
include a police report. Under Section 2(c) "cognizable offence" nmeans an
of fence for which, and "cogni zabl e case" neans a case in which a police
officer may in accordance with the First Schedul e (of the Code) or under
any other law for the time being in force, arrest wthout a warrant.
Under Section 2(r) "police report" neans a report forwarded by a police
officer to a Magi strate under sub-section (2) of Section 173 of the Code.
Chapter XlIl of the Code conprising Sections 154 to 176 relates to
information to the police and their powers to investigate. Section 154
provides, inter alia, that the officer in charge of a police station
shall reduce into witing every information relating to the conm ssion of
a cogni zabl e offence given to himorally and every such information if
given in witing shall be signed by the person giving it and the
subst ance thereof shall be entered in a book to be kept by such officer
in such formas the State Government may prescribe in this behalf.
Section 156 of the Code with which we are primarily concerned in these

9. The node and manner of registration of such cases are laid down in
the Rules framed by the different State Governnents under the Indian
Police Act, 1861. As in the instant case we are concerned wth Punjab
Police Rules, 1934 (which are applicable to Punjab, Haryana, H macha
Pradesh and Del hi) franmed under the said Act we nmay now refer to the
rel evant provisions of those Rules. Chapter XXIV of the said Rules |ays
down the procedure an officer in charge of a police station has to foll ow
on receipt of information of commssion of «crine. Under Rule 24.1
appearing in the Chapter every information covered by Section 154 of the
Code nust be entered in the First Information Report Register and the
substance thereof in the daily diary. Rule 24.5 says that the First
Informati on Report Register shall be a printed book in Form 24.5(1)
consi sting of 200 pages and shall be conpletely filled before a new one
is commenced. It further requires that the cases shall bear an annua
serial nunber in each police station for each cal endar year. The other
requirenents of the said Rules need not be detailed as they have no
rel evance to the point at issue.

10. Fromthe foregoing discussion it is evident that whenever a
Magi strate directs an investigation on a "conplaint” the police has to
regi ster a cogni zable case on that conplaint treating the sanme as the FIR
and conply with the requirenents of the above Rules. |It, therefore,
passes our conprehension as to how the direction of a Mgistrate asking
the police to "register a case" nakes an order of investigation under
Section 156(3) legally unsustainable. Indeed, even if a Magistrate does
not pass a direction to register a case, still in view of the provisions
of Section 156(1) of the Code which enpowers the police to investigate
into a cogni zable "case" and the Rules framed under the Indian Police
Act, 1861 it (the police) is duty-bound to formally register a case and
then investigate into the same. The provisions of the Code, therefore, do
not in any way stand in the way of a Magistrate to direct the police to
register a case at the police station and then investigate into the sane.
In our opinion when an order for investigation under Section 156(3) of
the Code is to be made the proper direction to the police would be "to
register a case at the police station treating the conplaint as the first
i nformati on report and investigate into the sane".

92) According to the Statenent of (bjects and Reasons, protection of the
interests of the poor is clearly one of the main objects of the Code.
Maki ng registration of information relating to commission of a cognizable
of fence mandatory woul d help the society, especially, the poor in rural and
renote areas of the country.



93) The Conmittee on Reforms of Criminal Justice System headed by Dr.
Justice V.S. Malimath also noticed the plight faced by several people due
to non-registration of FIRs and recommended that action should be taken
agai nst police officers who refuse to register such information. The
Commi tt ee observed: -

"7.19.1 According to the Section 154 of the Code of Crimna
Procedure, the office incharge of a police station is mnmandated to
regi ster every information oral or witten relating to the conm ssion
of a cogni zabl e of f ence. Non-registration of <cases is a serious
conpl ai nt agai nst the police. The National Police Comrission in its
4th report lanmented that the police "evade registering cases for
taking up investigation where specific conplaints are |odged at the
police stations". It referred to a study conducted by the Indian
Institute of Public Opinion, New Del hi regarding "lInmage of the Police
in India" which observed that over 50% of the respondents nention non-
registration of conplaints as a comon practice in police stations.

7.19.2 The Conmittee recomends that all conplaints should be
regi stered pronptly, failing which appropriate action should be taken
This woul d necessitate change in the mind - set of the politica

executive and that of senior officers.

7.19.4 There are two nore aspects relating to registration. The
first is mnimzation of offences by the police by way of not invoking
appropriate sections of |aw We disapprove of this t endency.
Appropriate sections of |aw should be invoked in each case unmi ndful

of the gravity of offences involved. The second issue is relating to

the registration of witten conplaints. There is an increasing
tendency anongst the police station officers to advise the informants,
who cone to give oral conplaints, to bring witten conplaints. Thi s

is wong. Registration is delayed resulting in valuable loss of tine
in launching the investigation and apprehension of crimnals.
Besi des, the conplainant gets an opportunity to consult his friends,
rel ati ves and sometines even | awers and often tends to exaggerate the
crime and inplicate innocent persons. This eventually has adverse
effect at the trial. The information should be reduced in witing by
the SH, if given orally, without any loss of tine so that the first
version of the alleged crine conmes on record

7.20.11 It has cone to the notice of the Comrittee that even in
cogni zabl e cases quite often the Police officers do not entertain the
conmpl ai nt and send the conpl ai nant away saying that the offence is not
cogni zable. Sometines the police twist facts to bring the case within
the cogni zabl e category even though it is non-cognizable, due to
political or other pressures or corruption. This nenace can be
stopped by making it obligatory on the police officer to register
every conplaint received by him Breach of this duty should becone an
of fence punishable in |aw to prevent m suse of the power by the police
of ficer."

94) It means that the nunmber of FIRs not registered is approxinmately
equi valent to the nunber of FIRs actually registered. Keeping in view the
NCRB figures that show that about 60 [|akh cognizable offences were
registered in India during the year 2012, the burking of crime may itself
be in the range of about 60 | akh every year. Thus, it is seen that such a
| arge nunber of FIRs are not registered every year, which is a clear
violation of the rights of the victins of such a |arge nunber of crines.

95) Burking of crime leads to dilution of the rule of law in the short
run; and also has a very negative inpact on the rule of lawin the long run
since people stop having respect for rule of |[|aw Thus, non-registration



of such a large nunber of FIRs leads to a definite |aw essness in the
soci ety.

96) Therefore, reading Section 154 in any other form would not only be
detrimental to the Scheme of the Code but also to the society as a whole.
It is thus seen that this Court has repeatedly held in various decided
cases that registration of FIRis mandatory if the information given to the
police under Section 154 of the Code discloses the commssion of a
cogni zabl e of fence.

Is there a likelihood of misuse of the provision?

97) Another, stinulating argunment raised in support of prelinmnary
inquiry is that mandatory registration of FIRs wll Ilead to arbitrary
arrest, which will directly be in contravention of Article 21 of the
Constitution.

98) While registration of FIR is nmandatory, arrest of the accused
i Mmediately on registration of FIR is not at all nandatory. In fact,
registration of FIR and arrest of an accused person are tw entirely
different concepts wunder the law, and there are several saf eguar ds
avai | abl e against arrest. Mreover, it is also pertinent to nmention that
an accused person also has a right to apply for ™"anticipatory bail" under
the provisions of Section 438 of the Code if the conditions nentioned
therein are satisfied. Thus, in appropriate cases, he can avoid the arrest
under that provision by obtaining an order fromthe Court.

99) It is also relevant to note that in Jogi nder Kumar vs. State of UP
& Ors. (1994) 4 SCC 260, this Court has held that arrest cannot be nmade by
police in a routine nmanner. Sone inportant observations are reproduced as
under: -

"20...No arrest can be made in a routine manner on a nere allegation
of conmi ssion of an offence nade agai nst a person. It would be prudent
for a police officer in the interest of protection of t he
constitutional rights of a citizen and perhaps in his own interest
that no arrest should be nmade without a reasonable satisfaction
reached after some investigation as to the genui neness and bona fides
of a complaint and a reasonable belief both as to the person's
complicity and even so as to the need to effect arrest. Denying a
person of his liberty is a serious matter. The recomendati ons of the
Pol i ce Commi ssion nerely reflect the constitutional concomtants of
the fundanmental right to personal liberty and freedom A person is not
liable to arrest nerely on the suspicion of conplicity in an offence.
There nust be sone reasonable justification in the opinion of the
officer effecting the arrest that such arrest is necessary and
justified. Except in heinous offences, an arrest nust be avoided if a
police officer issues notice to person to attend the Stati on House and
not to | eave the Station wi thout perm ssion would do."

100) The registration of FIR under Section 154 of the Code and arrest of

an accused person under Section 41 are two entirely different things. It
is not correct to say that just because FIR is registered, the accused
person can be arrested imediately. It is the imaginary fear that "nerely

because FIR has been registered, it would require arrest of the accused and
thereby leading to loss of his reputation” and it should not be allowed by
this Court to hold that registration of FIRis not mandatory to avoid such
i nconveni ence to sone persons. The renedy lies in strictly enforcing the
saf eguards avail abl e against arbitrary arrests nmade by the police and not
in allowing the police to avoid nmandatory registration of FIR when the
i nformati on di scl oses comm ssion of a cogni zabl e of f ence.



101) This can also be seen fromthe fact that Section 151 of the Code
allows a police officer to arrest a person, even before the comm ssion of a
cogni zabl e offence, in order to prevent the conmi ssion of that offence, if
it cannot be prevented otherwi se. Such preventive arrests can be valid for
24 hours. However, a Maharashtra State amendnent to Section 151 allows the
custody of a person in that State even for up to a period of 30 days (wth
the order of the Judicial Mgistrate) even before a cognizable offence is
committed in order to prevent conm ssion of such offence. Thus, the arrest
of a person and registration of FIR are not directly and/or irreversibly
linked and they are entirely different concepts operating under entirely
different paraneters. On the other hand, if a police officer nisuses his
power of arrest, he can be tried and puni shed under Section 166

102) Besides, the Code gives power to the police to close a nmatter both
before and after investigation. A police officer can foreclose an FIR
before an investigation under Section 157 of the Code, if it appears to him
that there is no sufficient ground to investigate the sane. The Section
itself states that a police officer can start investigation when he has a
"reason to suspect the commission of an offence’. Ther ef or e, t he
requirenments of launching an investigation under Section 157 of the Code
are higher than the requirenent under Section 154 of the Code. The police
officer can also, in a given case, investigate the natter and then file a
final report under Section 173 of the Code seeking closure of the matter.
Therefore, the police is not liable to launch an investigation in every FIR
which is nandatorily registered on receiving information relating to
conmi ssi on of a cogni zabl e of fence.

103) Likewi se, giving power to the police to close an investigation

Section 157 of the Code also acts like a check on the police to nmke sure
that it is dispensing its function of investigating cognizable offences.
This has been recorded in the 41st Report of the Law Conmi ssion of India on
the Code of Criminal Procedure, 1898 as follows :

"14.1.. ... .. If the offence does not appear to be serious and if the
station-house officer thinks there is no sufficient ground for
starting an investigation, he need not investigate but, here again, he
has to send a report to the Magistrate who can direct the police to
investigate, or if the Mugistrate thinks fit, hold an inquiry
hi nsel f."

"14.2. A noticeable feature of the schene as outlined above is that a
Magi strate is kept in the picture at all stages of the police
i nvestigation, but he is not authorized to interfere with the actua
investigation or to direct the police how that investigationis to be
conducted. "

Therefore, the Schene of the Code not only ensures that the time of the
police should not be wasted on false and frivolous information but also
that the police should not intentionally refrain fromdoing their duty of
i nvestigating cogni zable offences. As a result, the apprehension of nisuse
of the provision of nmandatory registration of FIR is wunfounded and
specul ative in nature.

104) It is the stand of M. Naphade, |earned senior counsel for the State
of Maharashtra that when an innocent person is falsely inplicated, he not
only suffers fromloss of reputation but also frommental tension and his
personal liberty is seriously inpaired. He relied on the Maneka Gandh

(supra), which held the proposition that the |aw which deprives a person of
his personal liberty must be reasonable both from the stand point of



substantive as well as procedural aspect is nowfirmy established in our
Constitutional |aw Therefore, he pleaded for a fresh look at Section 154
of the Code, which interprets Section 154 of the Code in conformty wth
the nandate of Article 21

105) It is true that a delicate balance has to be maintai ned between the
interest of the society and protecting the Iliberty of an individual. As
al ready di scussed above, there are already sufficient safeguards provided
in the Code which duly protect the liberty of an individual in case of
registration of false FIR At the same tinme, Section 154 was drafted
keeping in mnd the interest of the victimand the society. Therefore, we
are of the cogent view that mandatory registration of FIRs wunder Section
154 of the Code wll not be in contravention of Article 21 of the
Constitution as purported by various counsel

Excepti ons:

106) Al though, we, in unequivocal terns, hold that Section 154 of the Code
postul ates the nandatory registration of FIRs on receipt of all cognizable
of fence, yet, there may be instances where prelinmnary inquiry nay be
required owing to the change in genesis and novelty of <crines wth the
passage of tinme. One such instance is in the case of allegations relating
to nedical negligence on the part of doctors. It wll be wunfair and
i nequitable to prosecute a nedical professional only on the basis of the
all egations in the conplaint.

107) In the context of nedical negligence cases, in Jacob WMathew (supra),
it was held by this Court as under:

"51. W may not be understood as holding that doctors can never be
prosecuted for an offence of which rashness or negligence is an
essential ingredient. All that we are doing is to enphasise the need
for care and caution in the interest of society; for, the service
whi ch the nedi cal profession renders to human beings is probably the
nobl est of all, and hence there is a need for protecting doctors from
frivolous or unjust prosecutions. Many a conpl ainant prefer recourse
to crimnal process as a tool for pressuri si ng t he medi ca
prof essional for extracting uncalled for or unjust conpensation. Such
mal i ci ous proceedi ngs have to be guarded agai nst.

52. Statutory rules or executive instructions incorporating certain
gui delines need to be franed and issued by the Governnment of India
and/or the State CGovernments in consultation with the Medical Counci
of India. So long as it is not done, we propose to lay down certain
guidelines for the future which should govern the prosecution of
doctors for offences of which crimnal rashness or crimnal negligence
is an ingredient. A private conplaint may not be entertained unless
t he conpl ai nant has produced prina facie evidence before the court in
the formof a credible opinion given by another conpetent doctor to
support the charge of rashness or negligence on the part of the
accused doctor. The investigating officer should, before proceeding
agai nst the doctor accused of rash or negligent act or omnssion
obtai n an i ndependent and conpetent nedi cal opinion preferably from a
doctor in government service, qualified in that branch of nedica
practice who can normally be expected to give an inpartial and
unbi ased opinion applying the Bolam® test to the facts collected in
the investigation. A doctor accused of rashness or negligence, nmay not
be arrested in a routine manner (sinply because a charge has been
| evel l ed against him. Unless his arrest is necessary for furthering
the investigation or for collecting evi dence  or unl ess t he
investigating officer feels satisfied that the doctor proceeded
agai nst would not make hinself available to face the prosecution
unl ess arrested, the arrest may be wthheld."



108) 1In the context of offences relating to corruption, this Court in P.
Sirajuddin (supra) expressed the need for a prelimnary inquiry before
proceedi ng agai nst public servants.

109) Sinmilarly, in Tapan Kumar Singh (supra), this Court has validated a
prelimnary inquiry prior to registering an FIR only on the ground that at
the time the first information is received, the same does not disclose a
cogni zabl e of fence.

110) Therefore, in view of various counter claims regarding registration
or non-registration, what is necessary is only that the information given
to the police nust disclose the conmmssion of a cognizable offence. In
such a situation, registration of an FIR is nandatory. However, if no
cogni zabl e offence is nade out in the information given, then the FIR need
not be registered i mediately and perhaps the police can conduct a sort of
prelimnary verification or inquiry for the limted purpose of ascertaining

as to whether a cognizable offence has been committed. But, if the
i nformati on given clearly nentions the conm ssion of a cognizable offence,
there is no other option but to register an FIR forthwith. O her

consi derations are not relevant at the stage of registration of FIR such
as, whether the information is falsely given, whether the information is
genui ne, whether the information is credible etc. These are the issues
that have to be verified during the investigation of the FIR At the stage
of registration of FIR what is to be seen is nerely whether the
information given ex facie discloses the conmission of a cognizable
of fence. If, after investigation, the information given is found to be
false, there is always an option to prosecute the conplainant for filing a
false FIR

Concl usi on/ Directions

111) In view of the aforesaid discussion, we hold:

i) Registration of FIR is mandatory under Section 154 of the Code, if
the information di scl oses comm ssion of a cogni zabl e of fence and no
prelimnary inquiry is permssible in such a situation

ii) If the information received does not disclose a cognizable offence
but indicates the necessity for an inquiry, a prelimnary inquiry
may be conducted only to ascertain whether cognizable offence is
di scl osed or not.

iii) If the inquiry discloses the conmission of a cognizable offence,
the FIR nmust be registered. In cases where preliminary inquiry ends
in closing the conplaint, a copy of the entry of such closure nust
be supplied to the first informant forthwith and not |ater than one
week. It nust disclose reasons in brief for closing the conplaint
and not proceeding further.

iv) The police officer cannot avoid his duty of registering offence if
cogni zabl e offence is disclosed. Action nust be taken against
erring officers who do not register the FIRif information received
by hi m di scl oses a cogni zabl e of f ence.

v) The scope of prelimnary inquiry is not to verify the veracity or
otherwi se of the information received but only to ascertai n whet her
the information reveal s any cogni zabl e of f ence.

vi) As to what type and in which cases prelimnary inquiry is to be

conducted will depend on the facts and circunstances of each case.
The category of cases in which prelimnary inquiry may be nade are
as under:

a) Matrinonial disputes/ famly disputes

b) Conmercial of fences

c) Medical negligence cases

d) Corruption cases

e) Cases where there is abnormal delay/laches in initiating



crimnal prosecution, for exanple, over 3 nonths delay in
reporting the matter wthout satisfactorily explaining the
reasons for del ay.
The aforesaid are only illustrations and not exhaustive of al
conditions which nmay warrant prelimnary inquiry.

vii) While ensuring and protecting the rights of the accused and the
complainant, a prelimnary inquiry should be nade tinme bound and in
any case it should not exceed 7 days. The fact of such delay and
the causes of it must be reflected in the General Diary entry.

viii) Since the General Diary/Station Diary/Daily Diary is the record of
all information received in a police station, we direct that all
information relating to cogni zabl e of fences, whether resulting in
registration of FIR or leading to an inquiry, nmust be mandatorily
and neticulously reflected in the said Diary and the decision to
conduct a prelimnary inquiry nust also be reflected, as nentioned
above.

112) Wth the above directions, we dispose of the reference nade to us.
List all the natters before the appropriate Bench for disposal on nerits.

.................................... cll.
(P. SATHASI VAM
..................................... J.
(DR B.S. CHAUHAN)
........................................ J.
(RANJANA PRAKASH DESAI )
..................................... J.

(RANJAN GOGO )
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